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PREFACE

In January 1981, President Reagan appointed a Task Force on Regulatory
Relief, directing it to investigate Federal regulations and policies that
might impose a severe hardship on States, local entities, and citizens.
Because of the impact of Federal floodplain management policies on future
development in floodplain areas and on the State and local governments, which
control land use and development, Executive Order (E.O.) 11988 on Floodplain
Management and the "1l00-year-flood" standard upon which it is based were
selected for review by the Task Force. In a letter dated August 26, 1982, the
Office of Management and Budget (OMB) directed the Federal Emergency
Management Agency (FEMA), as the administrator of the National Flood Insurance
Program (NFIP) and the Federal agency having lead responsibility for flood
hazard assessement and mitigation, to (1) investigate whether Federal agencies
are complying with the requirements of the Order and determine what impact, if
any, the Order is having on the lewvel of Federal support in designated flood
hazard areas, and (2) review the use of the base, or "1l00-year," flood
standard used in implementing the Order and other Federal flood hazard
reduction programs.

In carrying out its review task, FEMA assigned a team of staff members to
review the history and current usage and application of both E,O0. 11988 and
the 100-year base flood standard. Information on the intent of the review of
these policies was published in the Federal Register, and letters were sent to
the heads of all Federal agencies affected by the floodplain management
directive and base flood standard and to all State Governors. Through these
means, comments on the standard and the Federal policy and procedure reflected
in the Executive Order were sought from Federal agencies, the States, local
entities, and the private sector.

A total of 171 comments were received from Federal agncies, the States
(both Governors and agencies), local entities, and the private sector. The
breakdown of respcnses was as follows:

Executive 100-Year Base

Group Order Flood Standad
Federal agencies 21 14
States 56 40
(Governors) (19) (10)
(Agencies) (37) (30)
Local entities 25 21
Private sector 22 30
Total 124 105

As indicated in the table, some responses addressed both subjects, while
others addressed one issue or the other. Also, more comments were received
from those who would be feeling the impacts of the Order and standard than
from those who would be implementing them. The States, which have the primary
responsibility for both land use and public safety and welfare, and therefore,
the greatest concern regarding floodplain management and Federal programs,
offered the most comments and suggestions.

In addition to the comments sought from Federal, State, and local
governments and the private sector regarding the effectiveness and impacts of
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these Federal standards and policies, FEMA reviewed reports to Congress,
feasibility studies, Congressional hearing material, reports by experts, and
background files. These documents provided insight and explanation as to the
development of a common base flood standard, the selection of the 100-year
flood as that standard, and the policies and programs of the Federal
Government to reduce the escalating costs associated with flooding.

This report presents a historical overview of the need for and
development of a national flood hazard reduction program and a standard for
implementing that program (Section I), the findings of the review of the
100-year base flood standard and E.O. 11988 (Sections II and III,
respectively), and FEMA's conclusions and recommendations based upon that
review (Section IV). Because the 100-year base flood standard predates E,O,
11988, is more fundamental, and has broader implications and impacts, it is
discussed first. Background documentation (tasking memoranda, comments, and
document sources) are contained in the appendices.

A A AR s e mame a4 B 4 4 -

It should be stressed that no attempt has been made to analyze the
100-year base flood standard or any alternative standard or E.O. 11988 in
terms of economic costs and benefits., Such an economic analysis is beyond the
scope of this preliminary, fact-finding review, which is intended to determine
whether the 100-year flood is a reascnable standard and whether that standarad
or the Federal policy regarding floodplain management by Federal agencies are
placing a severe hardship on the nation., The responses obtained from Federal
agencies, which must implement them, and State and local governments and the
private sector, which are affected by them, serve as an indication of whether
and to what degree adversity may exist.
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I. INTRODUCTION AND BACKGROUND }

In order to review a standard or administrative policy, it i: essential to
first review the historical background on the need for and development of a
standard or policy before examining the current situation and the implications
and impacts of those policies. This section, therefore, presents background
information on the historical need for and development of a base flood
standard (BFS), specifically the 100-year base flood standard, and of
Executive Order (E.0) 11988 on Floodplain Management in order to clearly

understand the objectives of their implementation and whether they are B
adequately achieving the goals, whether the costs and benefits are being -
retained in the correct relationship and ratio, and whether options proposed ﬂf
have been considered or tried previously and with what results. :j
INITIAL FLOOD HAZARD REDUCTION EFFORTS %

[ B

. }

Historically, people have been attracted to floodplains as a place to
live, partly because of the practical necessity of being near water and
waterways and partly because of the natural beauty of the floodplains and
coasts. Commercial activities dependent on the floodplains have benefited the
nation as well as the local communities, However, development of these
natural flood reservoir areas also has resulted in economic, and at times
human, losses. Like the benefits, these losses are transferred to the nation
as a wh»nle, with the general taxpayers primarily bearing the costs of careless
development and losses.

e

DRI A

As the economic burdens began to outweigh the benefits nationwide, the
Federal Government undertook a series of actions designed to reduce flood
losses through wise use of flood hazard areas., These efforts began in the
early 1900s with authorization by Congress of several specific flood control
projects to be carried out by the U.S. Army Corps of Engineers and with the
creation of the Tennessee Valley Authority (TVA) in 1933, With the passage of
the first Flood Control Act in 1936, the Federal Government embarked upon a
national program to utilize flood control structures. In the early 1950s, as
it became clear that structural works alone were not sufficient to reduce the
increasing losses and costs, the Federal Government began to establish
nonstructural flood loss mitigation programs.

In carrying out these various flood hazard reduction programs, both
structural and nonstructural, the Federal agencies involved each adopted a
method of analyzing the flood problem and selected a base magnitude/frequency
flood for use as a base flood standard. Because potential flood levels can be
calculated by a number of methods and because structural works (e.g., dams and
levees) require a more stringent standard than nonstructural measures, both
the method of calculating potential flooding and the standard chosen differed
among agencies and programs.

In designing and constructing engineering structural works such as dams
and levees to control flooding, TVA adopted a design standard using the
. "maximum probable flood" as a reference, whereas the Corps of Engineers used
- the "standard project flood" as its design standard. When TVA began its
4 . nonstructural community flood damage prevention program in 1953, it adopted a
e "regional flood"” (estimated as a 50-year, or more, magnitude/frequency level)
as its reference. Under the Flood Control Act of 1960, the Corps began 1ts
nonstructural flood hazard mitigation assistance to 3tate and local entities
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using an "Intermediate" (approximately l00-year-flood magnitude/frequency)
base flood level as its nonstructural standard.

In the 1950s, the Soil Conservation Service (SCS) of the Department of
Agriculture initiated a watershed protection program using a 25-year-flood
magnitude/frequency level as a standard in agricultural flood hazard areas and
a 100-year-flood standard in urbanized areas.

MOVE TOWARD A COMMON STANDARD

It gradually became clear that a common standard was needed and steps were
taken toward standardizing procedures for assessing flood risks between 1955
and 1970. The effort was triggered in 1955, when Hurricane Diane dumped 10-15
inches of rain in a 30-hour period over much of the northeastern United
States, from Pennyslvania to Maine, and left in its wake millions of dollars
of property damage plus the tragic loss of over 100 lives. Connecticut, hard
hit by the 1955 storm, acted quickly to revitalize its program to restrict
channel encroachment. The Connecticut Resources Commission was faced with the
selection of an equitable floodplain management standard for establishing
encroachment lines. 1Its study to select a standard considered the 100-year
flood; however, this standard was rejected, mainly because agreement could not
be reached on a uniform method of computing the flood flows-frequency values.
Instead, a standard representing a factor of 5-7 times the mean annual flood,
or a 35- to 150-year flood level, was adopted. By 1958, at least six other
States had enacted floodplain encroachment laws. Most had enacted their laws
following a major flood.

By the early 1960s, the TVA and the Corps were involved heavily in
nonstructural, floodplain management studies. Recognizing the need for
standardization among Federal as well as Federal/State and local efforts, they
agreed on a standard that would identify a major flood without being unduly
severe-—-a flood level representing an intermediate magnitude/frequency that
would be derived on a regional basis. The 100-year flood level was selected
because a flood of this magnitude and frequency represented a reasonable
probability of occurrence and loss worth protecting against and an immediate
level that would alert planners and property owners to the effects of even
greater flood levels.

In the aftermath of Hurricane Betsy, which struck the southeast Gulf Coast
in the mid-1960s, new concern developed over the need for a coordinated
national effort to deal with the escalating costs associated with flood
losses. During this period a number of studies (Federal and private) were
conducted to determine how to handle the situation, both in terms of programs
and standards. In 1966, the President submitted to Congress the findings of
two major studies: "A National Program for Managing Flood Losses" and
"Insurance and Other Programs for Financial Assistance to Flood Victims."

Both studies gtressed the need for a unified approach and supported the
concept of a Federal flood insurance program.

The study of insurance, conducted by the Department of Housing and Urban
Development (HUD), concluded that a national flood insurance program was
feasible if risk management and flood hazard reduction (floodplain management)
accompanied the insurance availability offered and that neither of these

agspects would work if there were not an accurate assessment of the risk of -
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loss and a reasonable standard on which to base the floodplain management and .
risk-rating mechanisms. e

‘e N a i

The study examined two proposed methods of measuring risks: (1) use of
annual flood damages either in total or by regions of the United States, and
(2) use of hydrologic data to evaluate the average annual damages to be
expected in each flood-prone area. The first method had been appraised on
numerous occasions in the years preceding this study and was rejected by the )
study group as being infeasible for use in actuarial risk-rating since no e
completely satisfactory source of national flood damage data existed and
because of a lack of uniformity in appraising and defining direct and indirect
losses. The alternate approach, the use of hydrologic data, was selected
becaus: it is subject to rigorous analysis. As stated in the feasibility .
report, "The hydrologic method uses the techniques of analysis developed and L
widely uvsed by hydrologists and hydraulic engineers for many years to
determine the economic feasibility of flood protection and flood-abatement -
projects.... Out of this widespread use of the benefit-cost approach have
come standard technigues for integrating flood frequencies with damages to
properties from flooding."
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The study "A Unified National Program for Managing Flood Losses,"
conducted by the Bureau of Budget, emphasized the need for a unified approac
nonstructural as well as structural approaches to flood loss reduction,
establishment of a Federal flood insurance program, and evaluations by Federal
agencies before building, financing, or developing programs in floodplain
areas. In short, it recommended that the Federal Government take the
initiative in developing a comprehensive floodplain management program.

EXECUTIVE ORDER 11296

Based on the findings of this study, submitted to Congress in 1966, the
President issued Executive Order 11296, "Evaluation of Flood Hazard in
Locating Federally Owned or Financed Buildings, Roads, and Other Facilities,
and in Disposing of Federal Lands and Properties,” the same year. E,O. 11296

o directed heads of Federal agencies to provide leadership in encouraging
a unified effort to prevent unnecessary use of the Nation's floodplains
and to lessen the risk of flood losses;

o directed heads of Federal agencies to evaluate flood hazards

- when planning the location and construction of new Federal buildings,
structures, roads or other facilities:

- when administering Federal grant, loan, or mortgage insurance
programs; and

- when disposing of Federal lands or properties; and

e

o directed heads of agencies to develop implementing procedu s nd to
certify to the Bureau of Budget that flood hazard evaluations .ad been
carried out for any appropriations requested for Federal conu.ruction

e of buildings, structures, roads or other facilities,

-
- .
PR

SO SO

CREREICAE | 4




’
Fa

R

Ll AT APPSR A0S

This Executive order set a polirv f.: rederal responsibility and
leadership in reducing er~ omic losses caused by flooding. However, this
Order did not pres..ibe a common base flood standard against which to measure
proposed actions.

FLOOD INSURANCE: SOURCE OF THE BASE FLOOD STANDARD

with the study on the feasibility of a Federal flood insurance program as
a basis, Congress created the National Flood Insurance Program (NFIP) in 1968
with passage of the National Flood Insurance Act. The NFIP is designed to
shift the burden of flood protection from the general taxpayers back to those
choosing to occupy flood-prone areas. As recommended by the feasibility
study, the NFIP makes flood insurance available only in communities agreeing
to take at least minimum measures to reduce future flood losses. The emphasis
is on nonstructural flood loss reduction measures which are available to all
property owners at reasonable costs.

Since insurance can be offered at reasonable rates only with risk
management, in this case floodplain management, a set of national standards
for use in assessing and managing the risk of loss is of primary concern in
implementing the NFIP. Therefore, HUD began its administration of the NFIP by
calling a group of experts together to advise the agency as to the best
standard to be used as the basis for risk assessment and management purposes
for this program. This group recommended the 100-year base flood standard
that was adopted by the NFIP in its regulations. The 100-year flood event
represents a magnitude/frequency that has a statistical probability of being
equalled or exceeded annually, or in property terms a one in four (25 percent)
chance of occurring during the life of a 30-year mortgage. Thus, the 100-year
event represents a degree of risk and damage worth protecting against. On the
other hand, it is a level of protection that does not impose striugent require-
ments or the burden of excessive costs on property owners. As an intermediate-
level of risk and potential loss, it also is sufficient to make people awure
of the greater magnitudes and frequencies of flooding that could occur.

The 100-year base flood is the standard in an engineering study used by
the NFIP to prepare maps depicting the flood hazard within a community. These
maps are used by city officials and developers when making decisions about the
location and degree of flood protection required for structures and by the
Federal Insurance Administration for insurance rating. The maps also are used
by lenders to determine flood insurance requirements and by insurance agents
to determine insurance premium rates for specific properties.

To allow for the possibility that floodplain conditions depicted on these
maps may change and for possible corrections or refinements, several appeal
mechanisms exist. An appeal period is provided prior to the effective date of
the map. ©Once in effect, individuals may submit scientific, technical and
legal documentation to demonstrate that the elevation of a structure warrants
axclusion from the special flood hazard area designation and receive a letter
of map amendment (LOMA). Communities may rule that a structure warran-s grant-
ing of a variance to zoning ordinances governing the use of land in special
flood hazard areas. Through these mechanisms protection is provided ajainst
undue hardships and inequities imposed by use of the base flood standard.

It should be noted that based on loss experience, FEMA has determined that
a much larger incidence of flood damage exi3ts in areas with "moderate”
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(between the 100-year and 500-year boundaries) and "minimal" (above the
500-year flood boundary) flood risks than those terms imply. The minimum D
floodplain management requirements under the NFIP participation regulations -
only apply to the 100-year flood areas (A Zones) and the coastal high-hazard

areas (V Zones). Encroachments upon the floodway adopted and regulated by the

community are prohibited because of the need to pass flood waters through the o
main channel and limit the flood exposure to additional areas that would not s
otherwise be flooded. In areas of "moderate" and "minimal" flooding, where Ll
losses do occur, communities are strongly encouraged to take protective
measures against low-level flooding.

CONGRESS IONAL CONCURRENCE ON STANDARD SELECTION “.:

During Congressional hearings prior to passage of the Flood Disaster .o
Protection Act of 1973, the Senate Committee on Banking, Housing and Urban T
Affairs, which has oversight responsibility for the NFIP, heard arguments on -
both sides of the controversy regarding the appropriateness of the 100-year
bagse flood standard. Several witnesses advocated a proposal to apply a lesser
standard and some recommended the use of the greatest flood of record as a
floodplain management standard for each given area rather than an established
base flood standard to be applied nationwide. As administrator of the NFIP at
that time and thus an agency concerned with the insurance risk-rating aspects
and actuarial soundness of an insurance program as well as floodplain
management considerations, HUD pointed out that the 100~year flood represents
a compromise between minor floods and the greatest flood likely to occur in a
given area, that the highest recorded flood level in a given area is almost
entirely the result of chance and reflects what has happened rather than what
could happen, and that in many cases the lOO—yed;_Elood level is less than the
flood of record.

After considering the statements of all interested parties, the Committee
concluded that the 100-year standard was reasonable and consistent with -
national objectives in reducing flood losses, s

EXECUTIVE ORDER 11988

In 1975, the Comptroller General's report "National Attempts to Reduce
Losses from Floods by Planning for and Controlling Uses of Flood-Prone Lands"
found that Federal Agencies did not adequately evaluate flood hazards in their
programs. Specific agencies cited for failure to carry out the flood hazard
evaluation directives for Executive Order 11296 included the Department of
Housing and Urban Development, Veterans Administration, Farmers Home @
Administration, and General Services Administration,

The report also cited the need for placing greater emphasis on providing
flood hazard technical assistance through the Corps of Engineers, Soil
Congervation Service and Tennessee Valley Authority and monitoring of -
Executive Order 11296 by the Office of Management and Budget. It also called o
for a more effective effort by the Water Resources Council (WRC) to implement
the National Program for Floodplain Management as assigned earlier by the
Bureau of Budget in response to Congressional direction contained in the
National Flood Insurance Act of 1968. 1In 1976, partly in response to the i
q Comptroller General's findings, the WRC recommended that the President -
- - implement a Unified National Program for Floodplain Management and revise
;- PO Executive Order 11296 to, among other things, formalize the relationship of
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the Order to the 100-year base flood standard to be consistent with the
standard utilized by the National Flood Insurance Program and communities
across the Nation.

In 1977, the President issued E.O. 11988, which superseded E.O. 11296,
The new Executive Order developed out of the earlier order, adding monitoring
and enforcement mechanisms and establishing a standard, the 100-year base
flood standard. In 1978, WRC adopted Floodpiain Management Guidelines, which
gave the Federal agencies a process for analyzing and assessing the impacts of
activities in the floodplains.

As this brief history suggests, the Executive Order and the 100-year base
flood standard have evolved together over a l5~year period. The current
review of the implementation of the Order and the appropriateness of the
100-year base flood standard is timely and is providing the periodic
evaluation called for by E.O. 11988.
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II. REVIEW OF THE 100-YEAR BASE FLOOD STANDARD

THE 100-YEAR BASE FLOOD STANDARD

The 100-year flood level represents a magnitude that has a 1 percent .
chance probability of being equalled or exceeded annually, thus the name e
100~-year flood., However, this frequency calculation is a statistical -

probability, and levels of this magnitude have been known to occur with
greater or lesser frequency and even to occur in successive years. In terms
of property investments and risk, there is a one in four (26 percent) chance
of an event of this magnitude occurring during the life of a 30-year mortgage.

The 100-year base flood level is determined from an analysis of hydrologic
data (indicating the occurrence, circulation, distribution, and properties of
water) and hydraulic data (indicating water motion). The analysis, therefore,
consgiders water velocity, depth, and turbulence as well as the local topog-
raphy, land cover, and flow~resisting obstructions. The analysis also takes
into consideration historical data on frequency, depth, damage, and extent.
This hydrologic and hydraulic analysis is site-specific for each study area.

CURRENT APPLICATION
Federal

Under Executive Order 11988, all Federal agencies are required to utilize
the 100-year base flood standard in actions relating to floodplains and
. s floodplain management. As pointed out in Section I, historically those
“i[? Federal agencies involved in floodplain management activities were utilizing
the 100-year flood or its equivalent as a base flood standard for
nonstructural programs prior to this Executive action.

States

Since the establishment of the National Flood Insurance Program in 1968,
42 states plus the Commonwealth of Puerto Rico have adopted the 100-year flood
as a base flood standard for floodplain management purposes, either by State
law, regulations, administrative procedures, or executive order. The District
of Columbia, Guam, and the Virgin Islands have proposed legislation pending.
The State of Wyoming plans to enact legislation adopting the 100-year base
flood standard in 1983, The status of the 7 remaining states is as follows:
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o Delaware has not enacted a Statewide floodplain management law;
flood hazard reduction is on a community-by-community basis under
the NFIP participation,

o Georgia has not enacted a law specifically aimed at the 100-year
standard on a Statewide basis. They have a State law adopting a
standard for the Chatahoochee River in the vicinity of Columbus.
The State actively supports the 100-year base flood standard and
the NFIP.

o Idaho does not have a State floodplain management law, adoption
of the l00-year standard and flood hazard reduction measures 1is
on a community-by-community basis.
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o Louisiana has not enacted a State law that adopts the 100-year
base flood standard. The State agency for coordinating .
floodplain management policies indicates that it supports the e
100-year base flood standard as most appropriate. This State was )
one hard hit by Hurricane Betsy and consequently one of the
initial advocates of a program to reduce damages from flooding.

o Nevada does not have legislation adopting the 100-year base flood
standard; however, communities may adopt one on an individual

“ basis. Approximately 85 percent of the land in the State is

Federally owned, and therefore, under Federal policies,

~T o Utah has no State law on floodplain management; however, adoption
T of such laws and a base flood standard is on a community-by-

- community basis. Many Utah communities are participating in the
NFIP and have adopted the 100-year base flood standard.

o West Virginia has not enacted a State law concerning the
L standard; each community is free to adopt its own standard and
T implementation program. Several communities have initiated
- programs and have adopted the 100-year base flood standard.

Many of the States not only require communities to adhere to the 100-year
; base flood standard but insist that it be exceeded by a degree of freeboard.
=;2 These freeboard provisions generally require that the lowest floor of
s structures be elevated on the order of 1-2 feet above the 100-year base flood
) elevation.

Communities

Under the NFIP, participating communities are required to adopt and
-~ enforce at least minimum floodplain management measures, using the 100-year
N flood as the base flood standard. As of April 30, 1983, 17,416 communities
?} were participating in the NFIP, with a total of 1,870,273 insurance policies
Y in force at a total value of $107,298,328,000, In some cases State or local
governments impose mandatory or more stringent requirements than those
required for voluntary participation in the NFIP. It should be noted as well
that NFIP flood insurance policy data indicate that almost half of the
actuarially rated structures in the participating communities have been built
2 or more feet above the required 100-year base flood elevation. Moreover,
this fact holds true regardless of the structure type, flood zone, flooding
d type, and State floodplain management activities. Thus, using caution in
- interpreting these data, it can be assumed that the property owners within the
o communities do not feel the 100-year flood standard is unreasonable or they
T would only build to the 100-year base flood elevation,
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In response to the request for comments regarding Federal use of the
100-year flood as the base flood standard for floodplain management purposes,
105 responses were received from Federal agencies, States (Governors and
o agencies), local entities, and the private sector. All but a few of these T
- comments were supportive of the 100-year base flood standard. However, e
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approximately 30 responses offered suggestions for refining the methodology
used in determining the 100-year flood area or for modifying NFIP floodplain
management requirements based on that standard. One response requested a
clarification of Executive Order 11988 regarding use of the 100-year base
flood standard, and two requested a change in the NFIP requirements regarding
elevation to the 100~year base flood level although general support was given
to the 100-year base flood standard. Three responses advocated the use of a
standard other than the 100-year flood.

Support for the Current Standard

Use of the l00-year base flood standard in the administration of the NFIP
has had a major impact on State and local governments and programs and on the
private sector. As indicated previously in this report, the standards set by
the NFIP have been adopted by all States and over 17,000 local entities.
These standards include minimum floodplain management measures based on the
100-year base flood level as well as the use of the 1l00-year base flood
standard itself in determining risk. Therefore, responses from these public
and private sectors provide a good indication of whether the 100-year base
flood standard is having an adverse impact or is believed to be a burden.

The responses from all sectors indicated a strong support of the current
standard, however. Reasons for retaining the standard vary but basically
reflect the fact that the communities, States, and private sector as well as
the Federal agencies believe it is working, it is not unduly restrictive, the
alternatives are not any better, and a change at this point would be dis-
ruptive and costly. The following excerpts from the responses are reflective
of the comments received. (The codes refer to response categories--Federal,
Governors, State agencies, Local entities, and Other~-and response number in
the catalog of responses.)

o "The choice of the nationwide 100-year flood-frequency standard
may be considered arbitrary, but it has been in use by State and
Federal agencies in all parts of the country before its adoption
by Congress in the 1974 amendments to the National Flood
Insurance Act of 1968. It had been based on the judament of
engineers, hydrologists, and planners, and over a period of
nearly four decades has been generally accepted by legislative
bodies and the courts. Perhaps its most arbitrary aspect is the
setting of a boundary when it must be kept in mind that still
larger floods will cross this boundary. Nevertheless, there
seems to be general agreement that for regulatory purposes
delineation in terms of a boundary is needed. Given this need,
the standard is sensitive to local conditions in that probability
of inundation can be quantified and equalized across the wide
spectrum of variability in drainage basin size, channel
morphology, topography, and climate.

"The specific risk factors mentioned in the notice, water height,
velocity of flow, frequency of flooding, quality of flood water,
historical flood loss experience, socioeconomic costs, and
maximum average annual damage, all apply after a development has
been flooded. Thus, for a new development, they apply after
flooding has exceeded the regulatory boundary. The 100-year
standard fully accounts only for frequency of flooding. The
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other factors would require additional studies, some of
considerable complexity. Of the factors, the last four mentioned
above could vary greatly not only on basis of locality but also
with time. The development of applicable national standards
based on these factors has not been accomplished. However, it is
clear that if the remaining risks above the 100~-year floodplain
are to be considered, local conditions must be taken into
account. Although frequency of flooding presumably would be
small, a standard higher than the minimum would seem to be
appropriate where local conditions could lead to loss of life.

Of particular concern would be areas above the 100-year
floodplain subject to flash floods, a risk factor not
mentioned...." U.S. Department of the Interior (F-25)

"The 100-year flood is a reasonable standard which provides for
public safety without unduly infringing on individual rights."
Michigan (G-10)

"The 100-year frequency flood level is a reasonable standard
which is widely accepted and scientifically valid. Based on both
flooding history and probability, it assesses the most important
risk factors of water height/frequency, velocity and historical
loss experience. Regulation to a lesser protection frequency
would not provide sufficient public protection or approach the
problem on a cost-effective basis." Georgia (G-5)

"Technically or administratively, any modification of that
standard would be unbeslievably disruptive to all the efforts that
have been made, and are presently underway, relative to
floodplain management. ...there is nothing to indicate that any
other standard would be any more desirable or beneficial."”
Pennsylvania (G-21)

"...the benefits derived from retaining that flood standard far
outweigh possible negative impacts that may be ascribed to
economic losses due to denial of development opportunities,”
Puerto Rico (S-26)

"The hundred-year flood (or one percent chance flood) we feel is
an excellent compromise between the extremes of the 'Biblical
Flood' and the mean annual flood. Most buildings are constructed
to have a useful life in the hundred-year range, and even if the
mortgage life of a building (about thirty years) is considered,
the likelihood of damage from a hundred-year flood is one in
four, pretty good odds. We believe that weakening of this
standard would have the effect of increasing future flood
damages." Missouri (S=-17)

"Illinois standards are based on gquantitative and qualitative
historical data and are used to regulate floodway encroachments
and construction of damageable structures. Our floodplain
regulatory standards significantly exceed those of FEMA since
they provide considerably more protection from flood hazards. We
do not allow floodway encroachments, either singularly or
cumulatively, to significantly increase the 100-year flood
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elevation over one foot and that the lowest damageable floor of
homes or small businesses be at least one foot higher than the
100-year flood elevation. We feel that the experience gained
since adopting our standard confirms that they are appropriate
and justified." 1Illinois (S-7)

"...the 100-year flood standard, in conjunction with existing

NFIP regulations, appears to be achieving the original intentions
of the National Flood Insurance Act of 1968 to reduce future flood
losses in the United States. At the same time, this uniform
standard has facilitated the timely adoption of floodplain manage-
ment measures at the local level and the conduct of engineering
studies to identify and map flood hazard areas and establish base
flood elevations for insurance rating." Florida (S-4)

"Our experience has shown that the 100-year standard can account
for many risk factors and is, in our opinion, a wholly desirable
standard.” Riverside County, California (L-1l)

"If PEMA were to adopt...{a] variable standard, accounting for
'...water height, velocity of flow, frequency of flooding,
quality of flood water, historical flood loss experience,
socioeconomic costs, and maximum average annual damage,' then
FEMA would generate a program [NFIP] which, we believe, could
never be administered equitably. Furthermore, FEMA acknowledges
that the 100-year standard has been adopted by most State
agencies prior to Congress officially adopting it in 1974, 1In
addition to causing problems with the NFIP, we believe that the
suggested changes would adversely affect many other State and
Federal programs.” Chicago, Illinois {L-21)

"The city of New Orleans supports the l00-year standard in
Orleans Parish. The existing 100~-year floodplain boundaries and
elevation requirements are generally appropriate and take into
account a sufficient range of risk factors in this area."

"The increase in construction costs due to these existing
requirements are more than compensated by the continuing
protection they afford to property owners, However, any more
restrictive floodplain elevation requirements in Orleans Parish
could prove too burdensome to property owners and are, therefore,
not warranted at this time." New Orleans, Louisiana (L-22)

"The Urban Drainage and Flood Control District strongly supports
the 100-year flood standard as the basis for floodplain
management. As you point out in your request for comments, the
100~-year flood standard has been extensively used since at least
1968. The Urban Drainage and Flood Control District adopted the
100-year standard in 1970, one year after the District was
established, and we have used that standard to this day. In that
time we have defined 100-year floodplains along approximately 700
miles of major drainageways at a total cost to Denver local
governments of over $2,700,000. Twenty-nine local governments
within the District have adopted floodplain regulations, all of
them based on the 100-year flood standard. Untold numbers of
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) land use decisions have been made on the basis of the 100-year

Et flood standard. A change from the 100-year standard to some

% other standard would without doubt be very disruptive or totally
:f destroy what we feel is an excellent floodplain management effort
y in the Denver metropolitan area." Urban Drainage and Flood

Control District, Denver, Colorado (1-17)

o "This association represents the nearly 3000 soil and water
congervation districts in the 50 c-ates, Puerto Rico and the
Virgin Islands. Conservation districts have been involved in
flood control projects and floodplain management programs in many
areas of the nation. It is our opinion that the 100-year flood
standard for flood protection projects, floodplain management,
and flood insurance is an appropriate standard. It is widely
accepted and recognized. To change the standard would be
unwise."” National Association of Conservation Districts (0~23)

o "The one hundred-year flood standard is a reasonable compromise
between the rarer floods of greater magnitude and the more
frequent floods of lesser magnitude.,"”

"Missourians have suffered from two hundred-year floods in 1982:
In the Greater Kansas City Area in August, and in the Greater St.
Louis Area this month [December 1982]. We feel that a lessening
of the standard would have the effect of increasing future flood
damages." Missouri Association of Soil and Water Conservation
Districts (0-19)

o "A national standard is necessary, and the l100-year standard is
reasonable and widely used. All states that have adopted a
standard use, use the 100-year standard. About 17,000
communities in the nation use the standard in their local
floodplain management regulations. Thousands of miles of
floodplains have been mapped and regulated using the standard.
To modify that standard would cost taxpayers and developers
untold sums of money and time." Association of State Floodplain
Managers (0-12)

o "While we feel that the uniform application of the 100-year flood
standard does not always result in uniform protection from flood
losses, we feel that this standard is the best available for
widespread application." Coastal Properties Institute, Inc.,
Hilton Head, South Carolina (0-8); New Orleans East, New Orleans,
Louisiana (0-25)
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Suggested Improvements in Application

Most of the comments regarding improvements in the application of the
100-year base flood standard related to designations of elevations or
floodplain management standards of the NFIP, which are based on the 100-year
flood standard. Specifically, these comments generally indicate a desire for
greater flexibility in the appeal process; greater sensitivity to local
conditions; inclusion of factors such as sediment transport; the effects of
future development on flood levels; consideration of special risks in areas
subject to deep and/or fast-flowing water; greater emphisis on the need for
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higher standards in high-risk areas; reevaluations to adjust for experienced
flooding; and inclusion of velocity, frequency, and other risk data in the
Flood Insurance Study report.

Because these comments relate to the application of the standard in a
specific program or in regard to the Executive Order rather than the standard
itself, they will not be addressed to any extent in this review, but will be
discussed in the review of Executive Order 11988 and also submitted to the
NFIP for consideration, However, some discussion of certain comments related
to the standard are warranted here,

One such comment dealt with the need for stronger standards in high-risk
areas, It should be noted that Federal standards and NFIP participation
requirements setting forth floodplain management standards necessary to reduce
the insurance risks are base, minimum standards. The primary responsibility
for public safety and land use rests with the States and local entities. As
the State of Minnesota pointed out in its comments, "The sensitivity to local
conditions is not an issue related to the 100-year standard but to the way in
which the standard is applied to a given flood prone area. Providing local
government with the flexibility to, within reason, dictate or select the
floodway for their community, determine the appropriate freeboard to be
incorporated, and determine the development uses for the flood fringe are
means to currently reflect sensitivity to local conditions.” (S-15) The
local communities have a responsibility to consider local conditions in their
planning for flood-prone areas. They should restrict development in those
areas where the product of the velocity and depth exceeds a safe limit.

Another comment indicated a need to include an adjustment for expected
probability in computing flood levels to compensate for the lack of adequate
stream flow records. In 1978, the NFIP requested the National Academy of
Sciences (NAS) to determine whether and, if so, how the ~oncept of expected
probability should be applied to provide an estimate of peak flows at
probabilities of annual occurrence 2s part of flood insurance studies for
communities in riverine areas. The NFIP recommended that NFIP not use the
expected probability adjustment.

Another issue raised in the comments related to the use of a lesser
standard in areas protected by levees, The degree of protection needed behind
a levee has also been addressed by the NFIP through the National Research
Council. The NRC's report, published in 1982, states that "Any levee runs the
risk of overtopping and structural failure during floods. Accordingly (based
on a reasonable risk before requiring a given activity), a levee may be
recognized with respect to none, all, or only selected ones of the above
listed measures (provision of flood insurance at actuarial rates; land
development and building construction regulation; mandatory purchase of flood
insurance in high-risk areas; restriction in the placement of critical
planning, including warning and evacuation). The risk of levee failure varies
with many characteristics, but the primary variable for purposes of levec
recognition must be the flood frequency associated with overtopping."”

The Department of Housing and Urban Development (HUD) has continued to
request a clarification of whether the agency can "deviate from the 100-year

flood level structural requirements imposed by NFIP and WRC (in favor o»f the
50~year flood level contained 1n the current Minimum Property staniards)" for
residential basements. This issue primarily relatas to the review Hf the
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et Executive Order and the relationship between HUD, MPS and the National Flood
i?i Insurance Program rather than a discussion of the 100-year standard, although

it does pertain to application of that standard. The issue is discussed in
detail in Section IIIL.

The Louisiana Intercoastal Seaway Association (0-17) also recommends a
deviation from the 100-year base flood standard, but also in terms of its
application in the NFIP elevation requirements. The primary issues concern
the calculation of wave heights by the NFIP and its requirement that all
struetures in coastal high-hazard areas be elevated--a problem for coastal
industries, These issues again pertain to the application of the 100-year
base flood standard and are currently being addressed by the NFIP.

Recommended Changes in the Current Standard

75-Year Standard

"As a result of the blizzard of April 6-7, 1982, Scituate {Massachusetts]
suffered heavy losses to property along the shoreline. 1If it has finally been
determined that this storm was a 75-year storm, then we feel that the 100-year
flood standard should be replaced by the 75-year flood standard." Scituate,
Massachusetts (L-25)

In reviewing this recommendation, there appeared to be some confusion,
Scituate has suffered severe damage from at least three events in the past
decade. In 1972, close to $2.5 million damage occurred. The largest of the
three events, estimated by the U.S. Army Corps of Engineers to be about a
100-year flood, occurrxed February 6-7, 1978, damaging or destroying 700
beachfront properties and causing between $16 and $20 million damage for
Scituate alone. Of the 650 flood insurance policies in effect, claims were
submitted on 480. The storm in April 1982 (cited above as a 75-year flood
event) caused significant damage but nothing approaching the magnitude of
damage caused by the other two events. Because of the lesser impact of the
storm recommended as a standard and the fact that Scituate has become a leader
in using innovative measures to mitigate the flood hazard, this recommendation
to use a 1982 flood level, which would be a 75-year standard, seemed unclear.

An inquiry to Scituate clarified the recommendation as being use of the
1378 storm (not the 1982 storm), which was believed to be a 75-year flood
event. 1In fackt, it was approximately a 100-year flood. The community
indicated that perhaps a stronger standard should be used and advocated
incorporation of wave heights and a factor for coastal erosion into the

methodnlogy.
o JOptional Adherence to Standard
i The Pacific Legal Foundation (0-28) inlicated, pased on its belief that
BN tne l00-year flood standard as applied is not sufficiently sensitive to local L
f.i standar-s, that communities designated as beiny in a floodplain but having no
- nistorical data of a 100-year flood event should have the option of choosing
S 48 a basn flood level (1) the highest flood of record daring the preceding 100
b .-, years or (2) if the highest flond level for that periol cannot be determined,
}i? the Nigrest flood of record for the total period for which lata are available,
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As a note of caution, while historical data are an important consideration

" g'f . in determining areas subject to inundation, they are only an indication of

) what has been, not of the true risk of future damage. As testimony before the

- Senate Committee on Banking and Hou3ing and Urban Affairs in 1973 indicated,

it would be impossible to establish flood safety elevations based on

historical storms alone. )

Therefore, to use history alone would be as unwise as to regquire designa- .

tion of the most-recent flood level as the only level to be protected N
against. The flood record is meaningless except to measure what has N
happened. For sound floodplain planning (and flood insurance purposes), a "
prediction of what can happen is essential. To use a historical standard in ).

locales where a severe flood has never occurred would lull residents intu a N
false sense of security, perpetuating the potential for damage to property,

and jeopardizing lives. On the other hand, to use a historical standard in

places where a very severe storm has occurred could subject both the private
sector and the public to a higher standard that would cause undue hardship.

Communities must be alerted to what can happen before the flood occurs, and

not after it is too late.

In addition, such great variation makes a national standard and a uniform,
nationwide basis for program administration and implementation, particularly

in conjunction with the NFIP, impossible.

Average Useful Life

Hollywood, Inc., Hollywood, Florida, indicated that a better approach to
the 100-year standard would be a standard egquivalent to the useful life of the
facility being insured. The estimate provided for this area was averaged to
60 years, recognizing that an average useful life would be needed for each
area. The response ialsn expressed concern with higher construction costs
resulting from the higher level.

FEMA experience shows the useful life concept is not applicable for
estimating flood levels for flooiplain management. The parameters necessary
to estimate the useful life of a facility include several not related to water
damage. In 1977, the Federal Insurance Administration {(FIA), then under HUD,
commissioned a study attempting to establish reliable estimates of the useful
life of coastal residential structures. It was intended that these estimates
could be used to determine setback lines and insurance rates for coastal
erosion hazard areas. The study results i1ndicated that there were no divect
quantitative answers readily available,
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The expressed view about the useful life concept represents the initial

e thouynts of many people. Thes2 tnouagnts asuaally reflect only the cost

' attributed to the private investments. Flood damages result from both private
and public investments. Tnere is a trade-off between short-term benefits that
are 7jained by the private investor ani the long-term cost to the gencral
public.

It is the general taxpayers who have investei billions of dollars in flood
control measures to protect private property, provided subsidies for flood
- insurance for existing structures, provideld disaster relief, and financed
R roads, bridges, et:. Both intarests muast bhe consilered qad 2 proper balance
A abtained,
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Expected Average Annual Damages

o Mr. L. Douglas James of Utah State University (0-16) recommended the

3 standard proposed in a paper entitled "Dealing with Variable Flood Hazard."
This standard utilizes a concept of regulating floodplain development on the l
basis of expected average annual damages. This alternative would restrict
people from locating anywhere the expected average annual damages would exceed
some percentages of the value of their buildings. This concept would result
in different types of structures having different elevation requirements.

The annual damage concept is reasonable from a theoretical standpoint as a i
basis of floodplain risk evaluation., It is an attempt to evaluate the risks .
of individual structures. The method has disadvantages that in actual A

practice make it less desirable for risk analysis on a widespread basis. As
stated in the paper, "The major disadvantage with the damage method is its
greater complexity. More information (for identifying the flood-prone
property and estimating damage to it as a function of the full range of
influential factors) is required, much of it is harder to obtain, and the
results may be harder to explain to administrators and to the public.
Enforcement of gradation in legal uses requires more careful field inspection
and may lead to court cases over whether a particular use falls in a legal or
an illegal classification., Furthermore, an average damage curve is not
equitable in its treatment of people who are subject to either substantially
more or substantially less damage than the average for their classification,
The classification problems would have to be carefully resolved before the
method is implemented." In addition to the above-stated disadvantages, the
funding that would be required to revise the studies for all floodprone areas
using another methodology could approach the $600 million already expended.
Federal expenditures of this magnitude would not justify a change to another S
standard that is not demonstrably superior.
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The concept of the damage method has been discussed previously. The
feasibility report for the flood insurance program prepared in 1966 addressed
both the annual flood damage and the frequency method. The annual damage
method was rejected partly "because no completely satisfactory source of
countrywide flood damage data existed." 1In addition, the method lacked
"uniformity" in appraising and defining direct and indirect losses., The
frequency method was selected as the most viable for the national effort.

One of the authors of the paper "Dealing with Variable Flood Hazard" was a
participant in the Floodplain Management Seminar at the University of Chicago
in 1968, Among the topics discussed was a variable definition of the
floodplain. After much deliberation, the group of experts recommended a
standard that was based on flood frequency.
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The responses received were overwhelmingly supportive of the 100-year base <
flood standard. All sectors, public and private, indicated that the current '
standard works and represents a workable compromise between too restrictive a .
standard and too low a level of protection. Suggestions to improve particular N
applications and regulations associated with the 100-year flood standard were
offered. Most of these relate to the National Flood Insurance Program and the
Executive Order and will be discussed in the review of Executive Order 11288 R
and referred to the NFIP for review and consideration. ‘"ﬂf: -
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A few alternatives were suggested; however, none were an improvement over
the present standard and did not warrant the disruption, time, and expense
that would be involved in changing mapping, regulations, and ordinances at all
levels of government. Most responses were not supportive of any change
because the costs appeared to far outweigh any benefits.
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IIT. EXECUTIVE ORIER Lll483 REVIUW JF IMPLEMENTATION
HE EXECUTIVE ORDER

Tne origins of Executive Ord-r 11988, Floodplain Management, are found in
1 Bareau »f Budget Study published in August 11366H, as House Docament 465, "A
Unified National Program for Managing Flood Losses.”
1dentify ways for the Federal Government to arrest flood losses that continued
D> rise 1n spite of large expenditures for flood control structures, This
stady argued the need to utilize nonstructural approaches as well as
tractaral approaches to flooad loss reduction.  Insitaded among She soaly
recommendations was establishment of a Federal flood insurance program a4l also
an Executive Order lirecting Federal agencies to carry out flood hazari
evalaations before taking actions located in floodplains. The Bureau of
Budget study marks the beginning of an ll-year experience leading up o
as3tablishment of the current Executive Order 11988, Floodplain Management.

Tnis stuady sought to

Js

In August 1266, the President issued Executive Order 11296, "Evaluation of
Flood Hazard in Locating Federally Owned or Financed Buildings, Roads, and
Dtner Facilizies, and in Disposing of Federal Lands and Properties.” The

Execative Jrier,

1) diracted heads of Federal agencies to provide leadership in
=2ncouraying a unified effort to prevent unnecessary use of the
Nation's floodplains and to lessen the risk of flood losses;

(2) directed heads of Federal agencies to evaluate flood hazards;

(a) when plananing the location and construction of new Federal
baildings, structures, roads or other facilities:

(o) when administering Federal grant, loan or mortgage insurance
projrams; and

(c) when disposing of Federal ‘ands or properties; and

(3) directed haeads of agencies to develop implementing procedures and to
certify to the Bureau of Budget that flood hazard evaluations had
been carried out for any appropriations reguested for Federal
zonstruction of buildings, structures, roads or other facilities,

This Executive Order set a ponlicy of Federal responsibility and leadership
<o reluce aconomic losses caused by flooding., It was followedl ia 1368 by
the Niational Flood Insurance Act, wnhich immediately therveafter led
£5 adoption of the N0-y=2ar base flood as the standard for implementing the
tnsurance proyram.  In 1972 the 100-year base flood standard of the insarance
program was first advocated for use in implementing the Executive Ovder by the

pissage of

Water Resouarces ZTouncil (WRC) when 1t adopted "Flood Hazaril Eviluation

Surdelines for Federal Bxecitive Agencies.”

In 1275, tne Comptrolier General's report "National Attempts to Redace
Lossoes from Floods by Pla ning for and Controlling Uses of Flood-Prone Lanwis”

founld that Federal Agenzies 1id not adepaately evaluate flood nazaris Do thely
prograns, Specific agencies cited for farliave to carry o1t che fiood namae g
eralaantion directioas for Execative Jrqdder 110296 incladed che Department of
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T Housing and Urban Development, Veterans Administration, Farmers Home

Ve Administration, and General Services Administration, A copy of the digest of
Yo that report is included in the appendices.

The report also cited the need for placing greater emphasis on providing
flood hazard technical assistance through the Corps of Engineers, Soil
Conservation Service and Tennessee Valley Authority and monitoring of
Executive Order 11296 by the Office of Management and Budget (OMB). It also
called for a more effective effort by the WRC to implement the National
. 'f Program for Floodplain Management as assigned earlier by the Bureau of Budget
i in response to Congressional direction contained in the National Flood
Insurance Act of 1968, In 1976, partly in response to the Comptroller
General's criticism, the WRC adopted a Unified National Program for Floodplain
Management which recommended revision of Executive Order 11296 to formalize
the relationship of the Order to the 100-year base flood standard to be
consistent with the standard utilized by the National Flood Insurance Program
and communities across the Nation,

As stated in the 1975 report by the General Accounting Office, over the
period from 1966 to 1976, Executive Order 11296 proved “o have a limited
effect in reducing flood losses due to the lack of agency implementing
procedures and limited compliance by Federal agencies. However, it did serve
to raise awareness that flood losses were a serious national problem and that
reduction of those flood losses required the Federal Government to take a
leadership role.

In May 1977. the President issued Executive Crder 11988, Floodplain
Management, which superseded Executive Order 11296, 1In essence, this Order

(1) directed Federal agencies to assert leadership in reducing flood
losses and losses to environmental values served by floodplains;

(2} directed Federal agencies to avoid actions located in or adversely
affecting floodplains unless there is no practicable alternative;

P W S
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(3) directed Federal agencies to take action to mitigate losses if
avoidance is not practicable;

(4) established a process for flood hazard evaluation based upon the
100-year base flood standard of the National Flood Insurance Program;

(5) directed Federal agencies to issue implementing procedures;

PRV AR NP S R e

(6) provided a consultation mechanism consisting of WRC, Council on
Environmentali Quality, and Federal Insurance Administvation (FIA)
staff to assist agencies in developing their implementing procedures;
and
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(7) provided two oversight mechanisms: certification by Federal agencies )
to the OMB that proposed actions are in accord with the Order when .
authorization and appropriations are requested; periodic evaluation .
of agency procedures and their effectiveness by the WRC.
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Since May of 1977, there have been a number of changes in Federal
organization or policy that have made certain minor provisions of the
Executive Order outdated. These changes include:

(1) Section 2(a)(l) of the Executive Order references Department of

= Housing and Urban Development floodplain maps. The responsibility
- for developing these maps was transferred to FEMA along with the rest
) of the National Flood Insurance Program in 1979,

" (2) Section 2(a)(3) directs Federal agencies to send public notices

h regarding floodplain development to the appropriate State and

:{f areawide OMB Circular A-95 clearinghouses, Circular A-95 has been
S:? replaced by Executive Order 12372 "Intergovernmental Review of

L~ Federal Programs." This Executive Order still requires that Federal

agencies consult with State and local governments prior to taking
actions. This consultation is to be done through individual State
developed review processes rather than Federally mandated A-95
clearinghouses.

(3) Section 2(d) directs Federal agencies to prepare their implementing
procedures in consultation with WRC, CEQ, and FIA, Responsibilities
within FEMA for providing this consultation are now located within
the natural hazards unit rather than FIA,

These changes are not substantive and by themselves would not warrant revision
of Executive Order 11988 in the absence of other changes.

In February 1978, the WRC adopted Floodplain Management Guidelines. These
guidelines provide a section-by-section analysis of the Order, definition of
key terms, and an eight step process for carrying out the Order's directives.
The eight-step decision-making process contained in the WRC guidelines
incorporates the basic requirements of Executive Order 11988. Briefly, this
eight-step process is as follows:

Step 1 - Determine if a proposed action is in the base floodplain.
Step 2 - Provide for early public review.

Step 3 - Identify and evaluate practicable alternatives to locating in
the base floodplain.

Step 4 - Identify the impacts of the proposed action,

- Step 5 - Minimize threats to life and property and to natural and
: beneficial floodplain values. Restore and preserve natural and
beneficial floodplain values.

5 Step 6 - Reevaluate alternatives,
Step 7 - Issue findings and a public explanation.
Step 8 - Implement the action,
. -».
. .fuﬂz The three agencies providing consultation services used the guidelines in

meeting with the more than 50 agencies developing implementing procedures.
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These guidelines continue to provide the basic interpretations of the Order
although activities of the WRC were cut back to a minimum level in 14832,

As this brief history and description of the Order suygests, the Execative
Order and the 100-year base flood standard have evolved togetiier over a4
15~year period. The current review of the implementation of the Order and the
appropriateness of the 100-year base flood standard is timely and is proviiding
the periodic evaluation called for by the Order.

STATUS OF AGENCY IMPLEMENTING PROCEDURES

Executive Order 11988 reguires Federal agencies to issue or amend existing
regulations and procedures to comply with the Executive Order within one
year. The Executive Order was signed con May 24, 1977, and as a resulrt,
regulations and procedures should have been in place by mid-1978. As part of
this review, the heads of Federal agencies were asked to verify that
regulations or procedures had been adopted and that the procedures listed in
the latest Water Resources Council status list were current. Responses were
received from all agencies except Department of State, which undertakes few
floodplain actions, and the Environmental Protection Agency (EPA). EPA was
later contacted by phone, An updated status of agency implementing procedures
is attached as Appendix B.

Sixty~three agencies, subagencies, or programs were identified as requiring
regulations or implementing procedures. In some instances agencies chose to
adopt agency-wide procedures while in other cases agencies chose to develop
procedures for individual subagencies or programs. As of February 22, 1983,

54 of the procedures were identified as final or interim/final, The remainder

were proposea or draft procedures that had not been finalized. Appendix B A

lists the following agency implementing procedures that are not final:

Farmer's Home Administration, Department of Agriculture (Proposed,
FR, September 14, 1978)

Agricultural Stabilization and Conservation Service, Department of
Agriculture (Proposed, FR, March 14, 1980)

Federal Energy Regulatory Commission (Proposed, FR, March 7, 1977)

Department of Housing and Urban Development (Proposed, FR, August 9,
19793)

Bureau of Indian Affairs, Department of Interior (Proposed, FR,
October 1, 1979)

Bureau of Oceans and International Environmental and Scientific
Affairs, Department of State (Informal Draft, September 1378)

The Department of State did not reply to the FEMA letter tH agency heeals
and, as a result, this list may not reflect the latest status of thear

procedures,  Subagencies of Department of Agriculture and Department of rle

Interinr should at a minimum be implementing existing agencywi e prooedures

unt il subagency procedures are finalized,  Thne Department of Hoas:iog and Thoan L

Development is oparating andsr a general statement of policy paolishel 1o tae ’
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Federal Register on August 14, 1979, pending adoption of Executive Order
procedures,

Federal agencies and subagencies have chosen a variety of formats for
adopting implementing procedures. Most agencies have adopted regulations that
incorporate provisions of the Executive Order and the WRC Guidelines in some
detail. Others have used a Secretary's Memorandum, internal directives,
design manuals, or agency procedures. These latter formats appear most
appropriate for agencies that conduct few floodplain actions or have a limited
range of activities which would be covered. Finally, a few have chosen to
make amendments to each applicable program regulation. This latter procedure
has the advantage of incorporating all requirements of a program under one
heading, but has tended to lead to regulations that are overly brief and may
not adequately incorporate all Executive Order provisions,

This review did not examine in detail all agency implementing procedures
for compliance with the Executive Order and the WRC Guidelines. Such
examination exceeded the planned scope of this effort and the resources
available. 1Individual procedures were examined only in response to comments
that were received from Federal agencies or in response to the Federal
Register Notice. Those procedures that were reviewed range from those that go
well beyond the requirements of the Executive Order to several that are barely
adequate or have provisions that are clearly incousistent with achieving the
Order's objectives.

ANALYSIS OF COMMENTS

Comments on the Issues and Questions Contained in the Federal Register Notice

In the October 22, 1982, Federal Register Notice, FEMA posed two broad,
major questions regarding the Executive Order.

1. Are Federal agencies complying with Executive Order 119882

2. What impact, if any, has there been on the level of Federal support
of unwise actions in designated floodplain areas?

In addition, six more specific questions were asked regarding agency
compliance and the effectiveness of the Executive Order in achieving its
stated purposes.

1. Are actions going into the floodplain which should not be?

2. Are actions not going into the floodplain which should be?

3. Are flood risks being assessed adequately?

4. Are structures and facilities being adequately protected against the
flood hazard?

5. Are actions being delayed as a result of compliance with Executive

Order 11988? I1f so, do benefits result from the extra time taken to
review the floodplain aspects of a project?

III-5
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6. Has there been a change in the level of Federal support for unwise
floodplain actions as a result of Executive Order 119887 Why or why
not?

Many of the comments addressed both of the issues and the six questions 1in
some detail. Most, however, only made general comments regarding the
Executive Order. In addition to responding to the specific questions asked,
most comments either expressed support for the Executive Order, suggested
modifications to the Executive Order or its application to specific actions,
or both. Table III-1 summarizes the responses on the questiors posed as well
as whether or not the comment supported retention of the Executive Order with
or without modifications. Only the comments from non-Federal sources are
included in the tabulation.

Issue 1. Are Federal agencies complying with Executive Order 119882

Fifty-two comments specifically addressed this issue. The 22 comments
that indicated that Federal agencies were generally complying were, for the
most part, brief and d4id not provide specific examples. The 28 comments that
indicated that agency compliance was mixed went into much greater detail and
provided agency examples of compliance or noncompliance. The two comments
that indicated that agencies were not complying were, again, general
statements and did not include extensive documentation. The comments that
reported mixed compliance generally felt that the Executive Order was being
implemented for most actions and was being applied t. Federal actions with
positive results. These comments, however, cite specific agencies that are
alleged not to have fully complied with the Executive Order in one or more

Table III-1. Summary of Comments on Executive Order 11988
5

u -

0 o
|]1. Are Federal | 12. What impact has || | w | o | w |
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instances. Some agencies are said to be less aggressive than others in
applying the Executive Order to their actions. Other agencies have
effectively applied the Executive Order to actions in some programs but not
others, or in some field offices but not others. A number of the instances of
noncompliance identified were in the few years immediately after issuance of
the Executive Order. During this period, agency implementation procedures
were being developed and field staff trained. Some of the comments note that
Federal agency compliance had been improving and credit this improvement to
greater awareness by agency field staff of Executive Order 11988 provisions.
A number of the comments emphasize the need for improved agency
implementation. They also emphasize the need for continued training and
education of agency staff to ensure compliance.

Issue 2. What impact, if any, has there been on the level of Federal
support of unwise actions in designated floodplain areas?

Forty comments specifically addressed this issue. Thirty-nine of these
comments indicate that Federal support of unwise actions has been reduced in
varying degrees as a result of the Executive Order. One comment indicated
that there was no change in the number of unwise actions and no comment
indicated an increase in that number. There is a consensus that application
of Executive Order 11988 has resulted in a reduction in the amount of
Federally supported floodplain development as well as an overall improvement
in the development that does occur after application of the Executive Order's
planning process. The comments also indicate that there remains considerable
room for improvements in agency implementation. Federal agencies continue to
take some actions in floodplains for which there are practicable alternatives
or whose impacts are not reduced to a sufficient degree.

Degree of Support for the Executive Order

The Federal Register Notice of October 22, 1982, did not explicitly
request comments on whether or not the Executive Order should be retained or
modified. Most of the comments, however, did address this issue and any
summary of their contents would be incomplete without presenting this
information. Fifty-four comments expressed general support or strong support
for retention of Executive Order 11988 or at least issuance of a new Executive
Order of comparable scope and restrictions on Federal actions. Ten additional
comments expressed support for Executive Order 11988 but suggested
modifications to specific provisions or expressed minor reservations about
some aspect of its application, These comments generally suggest that
provisions be simplified or clarified. These suggestions are dealt with in
detail in the discussion of issues that follows., Eight comments do not
specifically support or oppose retention of the Executive Order. Each focuses
on a specific issue or issues and suggests modification to, or agency
interpretation of, Executive Order provisions. A number of comments from the
land development industry questioned the application of the Executive Order to
what were viewed as private actions with no direct Federal funding involved.

A number of comments from the port industry requested modification that would
explicitly recognize ports as functionally dependent on floodplain locations
and a recognition that there were no practicable alternatives for that
location. Both concerns will also be addressed in detail. One comment was
negative toward the Executive Order in general although it did not
specifically call for its rescission.
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The strongest and most unified sapport for retention of toe Execative
Order came from the sovernors 4nd Stite agenciaes Caat raplied, Thnirty-seven
supported tne Excecuative orid2r as now Wwritnon, aad i aliicional six supported
it but advised modifircation of one Hr wmor: of 1ts proviiions or wmplementing
procedures. These comments repraesent 31 separdate States. The most commonly
stated reasons for this sapport can be summarized as follows:

1. Tne Execuative OJrder prevents Federal agencies from taxing actions that
wouid coaflict with State water policy. Tnis comment was made

frejquently by 3tates with strong floodplain manaygement programs.

2. S o der recafarces 3tate efforts to discourage unwise development of
- floodplains.

IO In gjeneral, —“hese STates view Executive Order 114988 as a way of ensuring
o that Felderal igencies thorougihly evaluate tne impacts of flooldplain actions
withiin thneir States,

The general consensus of the comments is that Executive Order 11988 be
retained and Federal agency implementation improved. There 1s no indication
of opposition to the concept that the Federal Government needs a planning
process to carefully evaluate its floodplain actions.

Questions on Substantive Compliance

The six jquestions regarding substantive compliance contained in the
Federal Register Notice were not answered by most respondents. Many of the
answers that were recelved indicated that the questions were misconstrued or
subject to a variety of interpretations. As a result, a tabulation of the
responses to the questions would be misleading and not fully reflective of the
comments themselves. The following summarizes the thrust of the responses
that were received as well as additional comments that bear on the questions,

1. Are actions going into the floodplain which should not be?

Many responses indicated that generally they were not. However, many of
the responses indicated that agencies were taking, assisting, or allowing some
actions that violated the Executive Order., These comments are summarized in
detail in tne following section.

2. Are actions not going in the floodplain that should?

This question was interpreted several different ways. A majority of the
responses indicated that this was not a problem, Several felt that there were
insufficient Federal expenditures for delineating floodplains, providing
tecnnical assistance for floodplain management, or relocating flood=-prone
properties, 3Soeveral comments from tne port indastry iadicated that some
privately sponsored constraction of port faciiicies had been abandoned due to
amp les.

the Exoecative order bat dud not provelde specifo:
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o flood data were not available for remote or rural areas;

o some Federal agencies did not have sufficient on-boari tecnnical
expertise;

0 flood elevations did not reflect increased run-off due to
urbanization;

o the 100-year standard was too high or too low for a specified type
of action;

O V-zones or riverine high velocity areas were not adequately
designated; and

o some Federal agencies do not agressively search for flood data if
NFIP maps are not available for a location.

The need to develop some form of flood data for remote or rural areas and
the lack of technical expertise were the most frequently cited concerns.

4. Are structures and facilities being adrruately protected against the
flood hazard?

Most of the 24 responses that addressed this question felt that, in
general, structures were being protected to at least the NFIP minimum
standards cited in the Executive Order. However, NFIP minimum standards
emphasize reducing flood damages to structures and do not fully address
threats to human safety or preservation of natural floodplain values. For
this reason, the fact that structures or facilities generally comply with NFIP
standards does not necessarily mean that they are fully compliant with the
Executive Order. A few felt that NFIP standards were sufficient for
residential structures but too restrictive for industrial and port facilities.

5. Are actions being delayed as a result of compliance with Executive
Order 119882 If so, do benefits result from the extra time taken to
review the floodplain aspects of a project?

About one-third of the responses indicated that there were no delays that
resulted from application of the Executive Order. These comments generally
indicated that the review was being conducted concurrently with National
Environmental Policy Act (NEPA) compliance or with other project planning. A
majority of the responses indicated that there was some delay but that it was
beneficial, resulting in facilities that were more resistant to flood
damages. Two comments indicated that there were delays and that these delays
were not justified by the additional benefits gained. The comments indicate
in general that delays due to application of the Executive Orider to projects
are not of great concern,

6. Has there been a change in the level of Felderal support for unwise
floodplain actions as a result of Executive Order 119822 Why o1 why
not?

There were 20 comments that addressed this gquestion, Thirtecn 11 qted

that there was a noticeable decrease in the number of unwise Fedesal ac i os
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in the floodplain. However, the comments as a whole indicate that this L
decrease is not as great as it should be. Seven comments indicated that the :
number of Federal actions in the floodplain appeared to be about the same. A '=,~} K
number of these comments noted that, although there was no noticeable change ’ _
in the number of actions, the actions that were taken were more adequately [ X
protected ajainst flood damages than prior to the issuance of the Executive ]
Order.
Comments on Implementation of Executive Order 11988 by Individual Agencies ‘i'
- 4
Analysis of those comments that address implementation of Executive Order .J
11988 by individual Federal agencies provides considerable information
regarding its effectiveness. The comments focus primarily on a small number
of agencies and are not necessarily fully reflective of overall agency
implementation. -
Executive Order 11288 applies to all Federal Actions including .j
(1) acgquiring, managing, and disposing of Federal lands and facilities, ?i
5
(2) providing federally undertaken, financed, or assisted construction ,;;
and improvements; and ]d
o1
(3) conducting Federal activities and programs affecting land use, R
including but not limited to water and related land resources -
planning, regulating, and licensing. e
This definition encompasses a wide range of activities, programs, and )
statutory authorities. As a result, the problems and opportunities encountered V.. @
by Federal agencies and their overall success in implementing the Executive ]
Order can be expected to vary significantly. The actions themselves vary from 4
direct Federal construction on Federal property where the agency is in complete d
control to programs such as loan guarantees and some types of permits where 4
Federal involvement is far more tenucus. In the latter case, the ability of a f:
Federal agency to influence the actions of another level of government or .i

private projects which are privately financed can be limited. It is likely
that positive results from application of the Executive Order will be far more
discernable in those instances where the Federal agency acted directly.

A higher degree of compliance with Executive Order 11988 would also be
expected from those Federal agencies that have authorities or missions that
are highly compatible with one or more of the purposes expressed in the
order. For instance, the Fish and Wildlife Service and the National Park
Service were established in part to preserve habitat and unique natural
features. In locating their facilities, they could be expected to locate
structures on sites outside of environmentally sensitive floodplains. Other
Federal agencies have authorities or programs that could, in specific
instances, conflict with Executive Order 11988 admonitions to avoid the
floodplain, leaving the agency with difficult choices between competing
interests. Elderly housing for instance needs to be located within reasonable
walking distance of shopping and public facilities. If the downtown section
of a community is in the floodplain, the choice may be between locating
elderly housing in the floodplain and, by doing so, jeopardizing the safety of
its residents or isolating the elderly far from the center of the comnunity.
Similarly, the need to provide emergency services such as police and fire -
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O protection on a daily basis must be weighed against the need for these

POV SR

X .'f facilities to be operational during a flood. In these situations, whichever .
SO ’?.' choice the agency makes could be subjected to criticism. .
. 4 ]
‘l Othz2r factors that could affect the number and type of comments on an '%

- individual agency's implementation of Executive Order 11988 include:

o The most successful examples of Executive Order 11988
implementation are those instances where a decision is made to
avoid the floodplain., As agency personnel become more aware of y
Executive Order provisions, floodplain locations will be proposed B
less often as alternatives. Agency field staff or the private
sector may be less likely to propose projects or alternatives if -
they would be rejected or eliminated when the Executive Order is

.
.
e

VIRV SR Y |

~" 4
?i‘ applied. As a result, instances of avoidance often will not be A
|- documented and may not be reflected in the comments. 4
)

o The numbers of actions vary from agency to agency. Some agencies :

rarely take actions that impact on floodplains., Other agencies R

:;: such as HUD, the Corps of Engineers, or FEMA take thousands of .:
. actions each year in the floodplain during the normal course of R
: y

their activities.

o Programs of some agencies are highly visible and more likely to
™ generate controversy than those of other agencies. Their actions
are closely scrutinized by State and local governments, the private
sector, and other Federal agencies. Projects proposed by the Corps
. of Engineers, for instance, are thoroughly reviewed over a period
v. of years by multiple levels of government as well as by a broad
. spectrum of private sector groups. In contrast, other programs or
actions affect only the agency itself and are unlikely to receive
- public attention,

S .‘vi"-

AR

o Federal agencies are more likely to provide information on their
successes rather than their failures.

o o State agencies, local governments, and the private sector are more

L likely to report problems they have had with Federal agencies

;:: rather than routine applications of the Executive Order. The

States are more likely to report failures of agencies to apply the
g Executive Order or report instances where State intervention was

.- necessary to achieve compliance.

o A number of the alleged violations of the Executive Order included
in the comments appear to have occurred in the time immediately
fnollowing its issuance, It is to be expected that while agency

i‘_ Lt
Ay JRAR
LI .

implementing procedures were being developed and field staff

o trained, there would be confusion over application of the Executive
':: Drder to specific actions. Many comments allege violations, but

T indicate that a particular agency's implementation of the Executive
NN Order has improved recently.
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U.S. Army Corps of Engineers

Twelve comments addressed actions by the U.S. Army Corps of Engineers.
One comment commended a Corps District office for providing technical
assistance to communities (0-6). One State indicated that placement of dredge
spoil by the Corps in that State generally had been good (S-15).

Six comments addressed Corps of Engineers public works projects, A number
of large-scale drainage projects in Gulf Coast States were cited in two
comments as being inconsistent with the Executive Order (3-34, F-26). One
comment indicated that the downstream flooding and cumulative effects of
projects were inadequately discussed in project plans and increased run-of £
often was not considered (0-34). Cited in the same comment was an instance
where the Corps of Engineers had not applied the Executive Order to a beach
erosion and a hurricane protection project until after the issue was elevated
to the Council on Environmental Quality. It was felt, however, that the delay
was beneficial and educated all concerned. One State indicated that it often
learned of levee projects after they were completed (G-15). One community
cited a flood control project which included preservation of a floodway as
being in the spirit of the Executive Order (L-4). The Corps of Engineers
provided an example of a project that had been dropped because suitable
nonstructural alternatives existed. A Federal agency cited a similar project
but felt that the Corps' inability to fund the proposed nonstructural
alternatives limited the chances for their implementation (F-26).

Six comments addressed Corps of Engineers permitting programs. Two
environmental groups cited instances where they felt that permits had been
granted that adversely impacted on natural floodplain values (0-20, 0-34).

One of these groups felt that the issuance of Statewide general permits
ignored the Executive Order. A FEMA Region reported that early public notice
was being provided and that two permits had been denied based on their input
(F-15). A second FEMA Region cited an instance in which the Corps of
Engineers issued a permit for stream channelization on the basis that this was
the only way to protect the property that was under the Corps of Engineers
regulatory jurisdiction, The comment indicates that other alternatives,
including the no action alternative, were not evaluated (F-10). This same
concern was expressed by a State agency and a Federal agency, both of which
cited a number of instances in which it was alleged that alternative actions
had not been considered (S-17, F-26). The comments indicate a reluctance on
the part of the Corps of Engineers to deny permits based solely on the
existence of alternative means to protect properties from flood damage.
issue raised is: For whom should the alternative course of action be
practicable - the permitting agency, which could always deny the -ermit, or
the permit applicant, who may have rather limited options if he ..shes to
develop a particular piece of property?

The

Environmental Protection Agency

Twelve comments were received that addressed implementation of the
Executive Order by the Environmental Protection Agency (EPA). Two
organizations cited an EPA action that they regarded as overstepping the
spirit of the Executive Order because it appeared to be an attempt to thwart
an ongoing private action (0-1, 0-21). EPA had refus:i1 to allow a developer
treatmant

"\

of floodplain property permission to hook up to an existing sawage
plant in Cape May, New Jersey.

It was argued that there would be no cost to
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tne government, the development had prior approval of State and local coastal
authorities, and the developer had no really practicable alternatives since he
owned the site and he could not abandon it without financial lonss. The United
States Court of Appeals later ruled in favor of the developer based primarily
on the approvals of State and local coastal authorities (Cape May Greene, Inc.
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vs. Wwarren et al.). The case may be appealed. The basic issue ralised is how
strictly should Federal agencies apply the Executive Order to actions where
projects are not directly Federally funded. One comment cited this action as
evidence of aggressive implementation of the Executive Order by EPA (F-12).

One Federal agency reported instances in which sewage treatment plants
were unnecessarily located in floodplains (F-26). One State generally had had
good experiences with EPA but felt that reviews of grants to upgraide plants
did not always adegquately take into account the need for access and the impact
of the discharge of raw sewage during a flood on water quality (S-15).

Another State felt that EPA did not always adequately use floodway data in
site evaluation (5-10).

A community reported instances where EPA required floodproofing of sewage
treatment plants (L-10). A FEMA Region reported an instance in whicua EPA
refused to fund sewage treatment facilities that would have serviced a larqge
undeveloped coastal floodplain (F-10). One State indicated that EPA had
required that sewer lines be realigned to avoid floodplains (S-14). Another
State noted that EPA had encouraged community development of a floodplain
management program (S-23). Finally, one State reported general compliance by
EPA with the Executive Order (S-33).

Federal Emergency Management Agency

A number of comments recommended that FEMA ensure that Federal agencies
not exceed their authorities or make unreasonable use of the Executive Order
to delay or stop private development (0-5, 0-8, 0-25, 0-21). Most of these
comments were concerned about what were regarded as too restrictive
application of the Executive Order to what were primarily private actions,
One State felt that FEMA siould make a greater effort to educate industrial
developers and the port industry regarding the Executive Order and the NFIP
(S-16). A number of responses contained inquiries about the status of the
report entitled "Effect of Flood Plain Regulation on Inland Port Facilities,”
which addressed the Executive Order and NFIP floodplain management regulations
(0-33, 0-4, 0-5). The implication of these comments was that the delay in
publication represented an attempt to suppress the report. The report was
printed in January 1383 and has been distributed to these parties,

Eight comments addressed compliance with Executive Order 11388 by the
Naziononal Flood Insurance Program. One comment from an envirommsntal group
felt that the projram was not being administered forcefully enongn (0-34).
Jdne 3tate felt that since NFIP performance standarls only prohibiteld
encroachments into> floodways anil required that structures he elevated or
otherwise protectad against flood damage, they were inconsistent with the

Executive OJrder., Fill in the flooliplain, constracsion Hf lewvees, and stream
channelization weve toleratel and rasulted 1n destraction of  sat sl
flooidplain valuaes, I'n aliizion, practicable alternatives wore ast belig cons
stdered 3-15), an 3512 1:s50 rais2d by g Federal agency (F-21: 0 T aaeucy
also felt that FEMA's practice Hf (s3510ng Lettars Hf Map A nent romoving
properties from the fioodplawn, 1f tae developer ouald provecst e stractives
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from flood damages, conflicted with attempts by other Federal agencies to
avoid floodplains while conducting nousing proygrams. 9ne 53tate felt that NFIP
standards iid not comply witn Exzcutive Order 11338 because they did not
require regulation of road arress to properties cor provide specific standaris
for on-site sewayge treatment or storage of materials and ejpaiipment (S-15).,

Two comments questioned NFIP regulations t£nat in ~ssence prohibited
expansion of a ligquid bulk storage facility into the floodway o»f the Onhio
River. Construction of the facility would have increased upstream flooding.
The comments indicate that bulk storage facilities should be considered
functionally dependent on a waterfront location and shoulid be exempt from this
NFIP regulation (J-18, 0-31, 0-33). FEMA's position has been that bulk
storaye facilities Jdo not need to be located near water although the
otfloading part of the facility does. The latter could be designed to not
increase upstream flood elevations and could be permitted. A FEMA Region felt
tnat flood insurance claims payments should be subject to the Executive Order
and as a result placed under the same restrictions as the various forms of
disaster assistance (F-15). These payments had been categorically r<:luded on
tile basis that the flood insurance policy was a contract between the
individnal and the ygovernment,

Two States recommenied that additional funds be available for relocation
of structures or facsilities out of the floodplain after declared disasters.
They felt that very little could be done to reduce flood damages under
existing disaster assistance projrams because of the limits on funds available
for mitigation (3-22, $5-28). Jne FEMA Region reported that the Executive
Order has been useful in reviewlnyg applications for disaster assistance
(F~18). Two FEMA Regions .jquestioned the cost/effectiveness of applying the
8-step process called for in FEMA iImplementing procedures to all of the
thousands of Jdisaster assistance actions processed during a declared disaster
(F-12, F-13). One of the Regions provided statistics that showed that there
were only limited opportunities for avoirdance or even mitigation when dealing
with the repair of minor damages to facilities., FEMA's procedures had
exempted those actions under $5,000 that wer2 not located in floodways or
coastal high-hazard areas and were not substantial improvements. There is a
f2eling that higner thresholds could be introduced with only minimal effect on
the amount of mitigation that occurs. This would allow more effort to be
exprnlied on review of actions that had greater potential for mitigation, A
copy »f an internal FEMA analysis was obtained which verifiel that there were
minimal opportunities for avoldance for small actions. For further discussion
Hf iz analysis sea the section on thresiolds that follows.

Department of Housing anvd Jrban Development

Trarty-five commants addressaod HID implementation of Executive Orde:
LianKs, Thaey vepreosent by far the largest maunoer and most ta-depth set of
somment s o on Aty 1getkoy. Chis lisparity resaits on part oom 3 nuamber of
Factor s

Bl codt s far Dar jer aumber of ialivaiinal o actions in the
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Development Block Grants there are differences of opinion as to how .
the Executive Order should be applied. .

O For programs such as those for elderly housing or Community ) i
o HUD has not yet adopted final agencywide implementing procedires. [ X
1

General Comments

Eight comments express general satisfaction with the manner in whicn HUD
field staff had applied the Executive Order to actions. These comments either
cited instances in which funding had not been approved for a project or
indicate that HUD field staff routinely check with other agencies when
evaluating floodplain actions (S-9, S-26, 0-32, L-32, S-33, S-22, L-17.

S-15). Three additional comments indicate that, while there had been initial
problems with compliance, the awareness of the Executive Order by HUD field .
staff had greatly improved (F-1l1, F-14, S-33). One comment reported that HUD 'ﬂ
staff had encouraged a community to practice sound floodplain management (0-6). .;
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Six comments reported instances in wihich, or felt in general that, HUD .
field staff had not applied the Executive Order to actions or were not aware
of its provisions (S-18, 0-15, S~19, F-15, G-3, S-14). Two comments felt that
public notices regarding HUD projects were received too late in the planning
process to influence decisions (S-1, G~3). One comment indicated that HUD nad
not fully considered inputs that had been provided (G-3).
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Community Development Block Grants

C Ly

There were a number of comments that addressed Community Development Block
Grants (CDBG). Section 9 of Executive Order 11988 delegates to applicant
communities responsibility for application of the Executive Order if the
community has assumed responsibility for NEPA compliance. Two comments cited
situations in which a community had used CDBG funds to acquire floodplain
property. The community then could apply to HUD and other Federal agencies
for other forms of Federal assistance. When HUD or another agency applied the
Executive Order to these additional actions, avoidance of the floodplain would
be difficult to achieve since CDBG funds had already been expended to acquire
the flood prone property (0-6, S-14). One additional response recommended
that responsibility for Executive Order compliance for CDBG be assigned to HUD
(F-15).
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Two states and one FEMA Region addressed a recent HUD Office of General
Counsel opinion that Sections 102 and 202 of the Flood Disaster Protection Act
of 1973 are not applicable to the CDBG Small Cities Program. The program is
said to be a formula grant and as such is not included in the Act's definition .
of financial assistance. Under this interpretation, funds could be used for T

acguisition or construction in flood hazard areas of communit.es that are not H
- @ participating in the National Flood Insurance Program, In addition, flood D |
I insurance coverage would not be required on structures built using CDBG Smal’ ]
Cities Program funding. Both comments indicated that this interpretation o
encouraged unwise floodplain development and was contradictory to the intent s
and purposes of the National Flood Insurance Program (S-31, 5-7), F-1l).
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Other comments on the Community Development Block Grant Program include:

o Two States indicated that their HUD field offices routinely check
CDBG applications for Executive Order compliance (S-22, 0-32).

o One State noted that the "Notice of Explanation” for floodplain
actions developed by communities was generally inadequate (G-19).

o One State felt that CDBG applications circulated for review did not
adeguately address flood problems (S-10).

o One city was willing to assume responsibility for Executive Order
application for CDBG's but had problems applying the concept of
“practicable alternative" to its already developed waterfront
(L-28).

o One comment alleged that the State project officer for the Small
Cities Program was unaware of Executive Order provisions (F-10).

Housing for the Elderly

Eleven of the comments addressed housing for the elderly. HUD has
considered housing for the elderly to be a critical action (an action
necessitating consideration of the 500-year floodplain) only in those
instances in which the project is primarily designed for the handicapped.
Most of the commentators feel that elderly housing should be treated as a
critical action in nearly all cases. The presumption is that many elderly
have limited mobility and are more likely to require emergency medical
assistance during a flood than the population as a whole, If elderly persons
are isolated in a structure by floodwaters, utilities are cut off and
emergency vehicles cannot reach the structure. The thrust of the comments is
that this poses an unacceptable risk to human safety and as a result provision
of 500-year protection is warranted. (s~14, 0O0-6, G-3, F-~14, F-12, G-5, F~15,
G-11, s-33, L-17, S-9).

The comments in general indicate that at a minimum 100-year flood
protection is being provided. A more specific discussion of the comments
follows:

o One State indicated that housing for the elderly and handicapped
continues to be placed in the floodplain; 500-year level access to
one structure was provided only in response to their comments.
They felt that this practice created an added dimension to a flood
disaster and was an unnecessary risk (G-3).

o0 One State cited an instance in which housing for the elderly and
handicapped was to be located in a coastal high-hazard area
(V Zone). The State had to point out the need for an evacuation
plan and specialized foundation work (G-5).

o One State cited an instance in which a project was planned for a
coastal high-hazard area (V Zone) on a barrier beach. The site
would be isolated from the mainland during a storm and would be
without utilities for up to two days. Alternative safe sites were
available (S-14). This situation was also cited by a Federal
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agency and is now being litigated. The State also cites annther
instance in which a project would have limited azcess during a
flood; however, alternative sites were not considered.

o One FEMA Region reports an instance in which 4 narsing home was to
be located in a floodplain and 100-year protection provided., The
500-year flood elevation was 10 feet niguer. There was uo
documentation to indicate that alternatives hal beoen axaninel
(F=10). This project is now beinyg livtigated,

0 One State credits HUD with refusing to fund a project taat would be
located in a flash flood area (5-33).

o Two comments indicate that HUD field staff appear to be applying
the Executive Order to elderly housing (L-17, $-9).

o One FEMA Region reports instances in which housing projects
encroached on the floodway of a stream (F-15).

Federal Housing Administration Approval of Subdivisions

Three comments addressed Federal Housing Administration (FHA) approval of
subdivisions for FHA-insured mortgage loans. One FEMA Region reported that
Environmental Impact Statements on these subdivisions now routinely set aside
floodplains as open space (0-32). A Federal agency reports an instance in
which FHA approved a subdivision protected by an inadequate levee. The
subdivision was flooded and the Corps of Engineers is now exploring the
feasibility of a flood control project. The same agency and a Flood Control
District felt that FHA could be encouraging the filling of floodplains and
floodplain development by approving subdivisions that contain flood prone
properties (F-26, L-7). Under the National Flood Insurance Program, a
developer can submit plans to add fill, channelize a stream, or otherwise
protect an area from flooding. Based on these plans, FEMA can provide a
letter indicating that the subdivision's structures will be removed from the
floodplain once the flood control work is complete. By removing the
structures from the floodplain, flood insurance is no longer regquired and the
properties are easier to sell. FHA has been approving these subdivisions for
FHA financing on the basis of the preliminary FEMA determination that they
would no longer be designated as floodplain. The Flood Control District feels
that these actions are counter to Executive Order 11988 and alsc provide
private developers with the leverage to pressure local units of government to
approve floodplain subdivisions (F-28, L-7).

Department of Transportation

Twelvs comments relate to the Department of Transportation (DOT)
implementation »f the Executive Order. Two environmental groups addressed tne
replacement of <ne Dauphin Island Bridge using DOT funds after it was
destroyed by Hurricane Frederick in 1979, They illaeged that tais action was
inzonsistent with the Executive Order since therve wore alternatives avai lable
(i.e,, a ferry) that would not have encouraged additional development (0-9,
7=-20)., The decision to vreplace the bridge was litijgated, primarily on the
basis of NEPA rather than the Executive Order, and DOT fuanding of the project
w43 upheld,
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Two comments reported instances in which road and railway alignments had
been chosen that significantly encroached on floodplains., 1In both cases it is
alleged that alternatives were available that would have reduced this impact
and not increased costs (F-26, 0-34). Four comments addressed Federal Highway
Administration's (FHWA) funding of construction of bridges that encroached on
floodways or caused increases in upstream flood elevations that were
unacceptable to the agency commenting (S-15, F-14, F-15, F-17). Most of the
comments also noted that there had been significant improvements in the
working relationships between FHWA and the State or agency and that
application of the Executive Order had resulted in modifications in bridge
designs that reduced their impacts on flood elevations. Three comments credit
FHWA with generally working closely with States and other agencies in
complying with the Executive Order (G-15, S-13, S-33). One State indicated
that highway projects still appeared to violate the Executive Order (S-1l).

Other Agencies

Department of Agriculture - Farmers Home Administration

Five comments addressed Farmers Home Administration (FmHA) actions. Two
States questioned whether FmHA identified the exact locations of some of the
structures that it financed (S-18, G-11). One State credited FmHA with giving
full consideration to the Executive Order in its actions (S-22). One Federal
agency cited an instance in which FmHA refused to fund elderly housing where
access during a flood could not be provided (S-33). Cited in one comment was
an instance in which FmHA had required that renovated housing be floodproofed
(85-23).

Department of Agriculture - Soil Conservation Service

Three comments addressed Soil Conservation Service (SCS) actions. One
comment cited two instances where it was alleged that SCS drainage projects
conflicted with Executive Order provisions and paid insufficient attention to
non-structural alternatives for flood control (0-34). One State felt there
was insufficient tie-in between floodplain management regulations and a PL-566
project (S-10). One community alleged that SCS field staff had been
overzealous in attempting to block construction of an industrial park in the
floodplain which had not been objected to by other agencies (L-27).

Department of Commerce - Economic Development Administration

Department of Commerce cited an instance in which the Economic Development
Administration (EDA) had required an Indian tribe to select a nonflood-prone
location prior to funding a project and an instance in which it was found that
there was no practicable alternative to locating an industrial park in the
floodplain,

Department of Defense
Department of Defense reported nine instances in which avy facilities

were constructed or relocated out of the floodplain in accordance with the
Executive Order.
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General Services Administration

One comment indicated that the General Services Administration (GSA) nad
complied with the Executive Order in one instance of disposal of Federal
property (F-12).

Department of Health and Human Services

Two comments were received that addressed actions by the
Department of Health and Human Services (HHS). One comment credited the
Public Health Service with checking for Executive Order compliance prior to
approving funds for hospital equipment acquisition (C-32). The other comment
cited an instance in which the Administration on Aging had required that a
community select a structure that could be adequately floodproofed for its
Senior Citizens' Club (S-23).

Department of Interior - Bureau of Indian Affairs ;

Two comments were received that addressed Bureau of Indian
Affairs (BIA) actions. One comment credited BIA with attempting to relocate
Indian families out of the Minnesota River floodway (0-6). One State felt
that BIA had not notified the State of proposed floodplain actions in a timely
manner (G~15).

Department of Interjor - Bureau of Land Management

The Bureau of Land Management (BLM) reported as an example that it had
been reviewing lease renewal applications in Arizona for Executive Order
compliance. The agency also reported its involvement in the modification of a
community college project to reduce flood damages.

Department of Interior - Fish and Wildlife Service

One State cited an instance in which the Fish and Wildlife Service (FWS)
had blocked a stream dredging project that was designed to reduce flood
damages (0-13). FWS reported eight instances in which wildlife refuge
structures or facilities were relocated out of the floodplain, six instances
in which alternative locations out of the floodplain were selected for
structures or facilities, and six instances in which structures or facilities
were floodproofed.

Department of Interior - National Park Service
The National Park Service (NPS) reported three instances in which special

steps were taken to comply with the Executive Order in areas subject to
hazards due to flash floods.

Department of Labor

One State reported an instance in which Department of Labor had applied
A the Executive Order to a proposal for migrant housing. The floodplain was
. determined to be the only feasible location, but the project was modified to
@, - minimize flood damages (S-23).
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U. S. Postal Service

Two comments were received regarding Postal Service actions. ©Dne comment S
indicated that the Postal Service has built several new facilities in the s
floodplain, but has begun to seek out flood data to assist in locating post
offices (0-32). One comment from a FEMA Region indicated that the Postal
Service was working with FEMA to place flood highwater marks on post offices S
(F-11). -

Small Business Administration ,ti
Three comments noted that the Small Business Administration (33A) Jdid not .:
appear to have a system for ensuring that recipients of disaster loans )
X purchased and maintained flood insurance coverage as rajguirad by the Flood -
= Disaster Protection Act of 1973 (0-15, S-18, 3-28). One of the comments also )
- suygested that SBA require proof of compliance with local floordplain N
: management building standards before disbursing a loan (5-28). One FEMA 4
Region expressel concern that SBA had established a policy exempting loans of .}
less than $300,000 from the Executive Order 11988 review process (F-16). This S
.- high tnreshold is felt to result in numerous lost opportunities to reduce f;
73 flood hazards. The example provided was a mobile home parx for which loans _(’
b: were provided but tne Executive Order never applied despite major damages. o
: Similar concerns regarding SBA's $300,000 threshold have heen raised by other ]
FEMA regions prior to tnis review. o
Tennesse: Yalley Adtnority -
o onc oaaental gooap thicged naat o Tennasse: Valley et aov s uy (0
cesnsvolr pioject was lnconsistent witn the BExecavive odder oo dd). TVA
czported v CF oaztions whizt had been modified (5oa o alty of | Jety
applicaron Eaacative Ordec process.  Theor a nions to o cade vew 2lasal -
Lo gsell aa casaenent foroa ool Faoslity, i clange o Loavtoe Foooa poees ff}
subsvats o, changes i iginway fill o projoacts thaat e qaiie UVA approval, and 24
e Elocdproofing of a VA-owned acaniam oninong projoct. t;ﬂ
Vetorans Adminlstration .;
R
Jae FEMA Reygionn indicated that the Vete, uns Administration (VA) was -;u
somolying with the Executive Order when it approvel sabdivisions oy 'if
eligibility for VA mortjage gaarantees (F-1)). Tne VA reportead cnat it nad <
floodproofed a hospital. .;
TOMMENTS REGARDING EX&E  UTIVE ORDER 11388 PROVIS IS :
:
:{ The Pederal Register Notice »f Detober 22, o3), vegpie s ol oomnents on ~33
R agency compliiance with BExecutize Jriler 11983 01l a0 e ampacts Hf the ;
" Execntive Order on floodplain development,  To il con many of fhe comments A
o recommended changes to the Exacatove Dvier Hr o s b o aie s segar Ly ihs o!
Fu interpretazion. Tnhis sestion exanmines Shese recomme iy veoaad sl on '1
[V: 3ome detill, Most OF tne changas and i35 00s 0 s 0 e S B 3&4
& three broad areas - those that deal Wit cowver e ar 0 e B 0 oe 0 by,
} Y32 regasdiag avoltiace and practooable gl ce e e R ST I T T
[T the relartionnshp hotseen the BExesitioe v der oot o e ooy R BT P S T T f
b ¢ Program. & auher Hf cofaery 155005 e s s s e b R 4 : s !j
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addressed directly but, as facets of larger issues, are addressed within the
broader context.

Coverage of the Executive Order

Executive Order 11988 requires that each agency provide leadership and .
reduce the impacts of flooding while carrying out the following
responsibilities:

(1) acquiring, managing, and disposing of Federal lands and facilities;

(2) providing Federally undertaken, financed, or assisted construction 5
and improvements; and

(3) conducting Federal activities and programs affecting land use,
including but not limited to water and related land resources
planning, regulating, and licensing activities,

This list of actions includes a wide variety of activities and program
that can range in size and scope from an expenditure of several dollars to one
of a billion dollars or more. The WRC Guidelines do permit the carrying out
of the eight-step process in fewer steps if all of the objectives of the
Executive Order can still be achieved,

Although there appears to be general agreement that Execitive Order 11988
is highly beneficial and cost/effective overall, a number of Federal agencies
questioned its application to small actions., 1In particular the requirements
for public notice were viewed as burdensome for actions which offered limited
opportunities for reducing damages or would have a limited impact on the
floodplain and which were likely to generate little or no public comment. It
was generally felt by these agencies that their limited resources would be
better utilized if focused on larger actions for which planning could result
in avoidance of the floodplain or significant reductions in damages or in
impacts on the floodplain. Most of the comments indicated that this would
result in more-effective implementation of the Executive Order.
Recommendations for accomplishing this include use of dollar or size
thresholds; widespread use of categorical exclusions; elimination of the
public notice requirements, depending instead on provisions of the NEPA; and
use of a system of areawide compliance to cumulatively review small actions.

a4

Thresholds

A number of Federal agencies have suggested or adopted thresholds as a
means of reducing the administrative burden of applying the Executive Order to
these small actions. These thresholds are either a dollar amount or an
established size or level of impact. In all cases the rationale for
establishing thresholds is the cost/effective application of the Executive
Order to those actions which rarely provide opportunities for avoidance of
floodplain locations or impacts. However, there is less agreement among
agencies on the level or type of threshold or on how to apply the Executive
Order to actions that fall below the threshold that is established.

Many of the comments regarding the establishment of thresholds originated
from FEMA Regional Offices (F-10, F-13, F-14, F-15). FEMA adopted imple-
menting procedures that included an exemption from applying some steps of the
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eight-step process to repairs under Section 402 of the Disaster Relief Act
that were less than $5,000 except for actions in floodways or coastal high-
hazard areas and new and substantially improved structures or facilities.
Actions that fell under the $5,000 threshold were required to be
disaster-proofed (protected against known potential hazards) in accordance
with existing regulations,

Nearly all FEMA actions are taken in the aftermath of Presidentially
declared disasters. Typically, several thousands of actions must be processed
within several months with the emphasis on timely delivery of assistance to
individuals and communities. A number of FEMA Regions felt that the
application of the full eight-step process to these numerous small actions was
not only burdensome but also interfered with the delivery of assistance.

These actions seldom provided opportunities to reduce damages or impacts on

the floodplain. In addition, the high thresholds established by SBA and

" HA's categorical exclusion of repairs to existing facilities were viewed as
icing FEMA in the politically difficult position of having to justify its

low thresholds to applicants for assistance.

An internal review of this issue was completed by FEMA on March 1, 1982,
using a data base of 4,000 Damage Survey Reports. This review concluded that
although hazard mitigation efforts were generally effective, practicable
alternatives seldom could be identified for smaller actions which generally
consisted of repairs to public buildings or facilities. Then a number of
possible threshold levels ranging from $10,000 to $100,000 were tested against
the data base, As a result of this review, FEMA developed a proposed rule
raising the threshold to $25,000 except in floodways, in coastal high-hazard
areas, or in the case of substantial improvements of structures or
facilities. Below $25,000 and above $5,000 FEMA would identify the impacts of
actions and attempt to minimize those impacts by applying steps 1, 4, and 5 of
the eight-step process used for larger actions. 1In other words, nonfloodplain
sites would not be sought, but minimization of harm to and within the
floodplain is still required. Below $5,000 the formalized review process
would not be required, but projects or facilities would be disaster-proofed in
accordance with existing FEMA regqulations. It was estimated that use n»f these
thresholds would have reduced the number of actions that received the full
review by 56 percent and, by doing so, have expedited the delivery of
assistance. The reduction in the dollar value of the actions that were
discontinued or relocated out of the floodplain would have been only 3.5
percent. Higher thresholds that were tested resulted in significantly greater
losses of opportunities for mitigation, Lower thresholds resulted in only a
small increase in the dollar value of projects with mitigation opportunities
realized,

The rationale used to develop the proposed new thresholds appears to be
sound. These limi .38 appear to be set low enough to require full application
of the Executive Order to all actions in which there is a potential to select
practicable alternatives to floodplain actions., 1In addition, by requiring the
identification and minimization of impacts for smaller actions, it would
achieve the objectives of the Executive Order. Since the proposed thresholds
are fully consistent with the findings of this section, their adoption need
not be delayed.

The adoption of thresholds as a means of reducing the administrative
burdens of Executive Order compliance can result 1n abhuses, however, that
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defeat the purposes of the Executive Order. The SBA exempts all actions for
loan assistance of $300,000 or less and repairs to damaged structures that are
less than 50 percent of fair market value. By exempting these actions, SBA in
effect has exempted itself from applying the Executive Order to the bulk of
its actions. The SBA response to this review did indicate that in
postdisaster situations it only approved loans if flood insurance and local
permits could be obtained. The high SBA threshold is clearly inconsistent
with provisions of the Executive Order. Actions that approach $300,000 can
have significant impacts on public safety and can result in flood losses and
the destruction of natural and beneficial floodplain values,
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One comment cited the FHWA's threshold as also being set so high that most
actions were exempted from much of the Executive Order and opportunities for
redacing flood damages or minimizing impacts on the floodplain were lost )
(F-15). FHWA limits application of the public notice requirements and the
need to evaluate practicable alternatives to those actions that are
"significant encroachments" (23 CFR 650). "Significant encroachments" are
defined to include actions represent:

(1) a significant potential for interruption or termination of a
transportation facility which is needed for emergency vehicles or
provides a community's only evacuation route,

(2) a significant risk, or

(3) a significant adverse impact on natural and beneficial floodplain
values.

According to the supplementary information that accompanied publication of
the FHWA regulations, "significant"” is used in the same sense that it is used
in FHWA environmental review regulations, FHWA in its comments to this review
suggests that a similar threshold be incorporated into the Executive Order
itself as a means of reducing administrative burdens. Comments which were
received that address FHWA implementation of the Executive Order were mixed,
but did not indicate any widespread dissatisfaction with the manner in which
FHWA had applied the concept of significant encroachment to its actions.
However, as defined, the concept could lead to abuse, It could be used to
exclude from consideration relatively large projects resulting in actions that
are inconsistent with the objectives of the Executive Order.

The establishment of dollar or other thresholds should be regarded as a
reasonable means of reducing the admininistrative burdens created by
application of the Executive Order. The need to apply the full review process
to numerous small actions may actually reduce its overall effectiveness by
preventing agencies from focusing their limited resources on larger actions
that offer genuine opportunities for avoidance on the floodplain, If an
agency chooses to adopt thresholds for its actions, these thresholds and their
use must be consistent with achieving the objectives of the Executive Order,
The effect of adoption of thresholds should clearly be to eliminate from
application of the full review process only those actions that are highly
unlikely to provide meaningful opportunities for floodplain management. These
types of actions could include, for example, minor repairs or modifications to
existing structures or facilities and actions that are so small that they are
unlikely to have a discernable impact on the floodplain, In addition,
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'i}: o thresholds should be used as a means of identifying actions for R
V- which it is appropriate to apply simplified procedures, not as a -
S means to exempt actions from the Executive Order; K
~ o all actions, at a minimum, should be reviewed to determine if they i
_s are to be located in a floodplain; E
o N
K o the impacts of all actions below the threshold need to be 9
e identified and minimized to the degree practicable; h
.“ o thresholds of a high dollar amount that would permit construction i
i of new structures or major repairs or modifications to existing A
N structures or facilities are not consistent with the objectives of p
O the Executive Order; 4
0 a common threshold for all activities in all agencies is not 1
practical due to the tremendous diversity in size and type of i
Federal actions; and 3
- 1
Qﬁj o there should be some uniformity of thresholds between similar i
-l*{ programs administered by different agencies. Mortgage assistance :
;rﬁ programs and similar disaster assistance programs in particular 3
gy should have consistent thresholds. i
Thresholds can be a useful tool in improving the cost/effectiveness of K
applying the Executive Order to agency actions. Thresholds should only be -
; used, however, in instances in which the objectives of reducing the risk of X
;u- flood loss; minimizing the impacts on human safety, health, and welfare; and T >
e restoring natural and beneficial floodplain values will not be compromised. “‘ﬂﬁ; a
A
ol Categorical Exclusions R
f The Department of Housing and Urban Development suggested that Federal )
‘fj agencies be provided authority to exclude categorically existing construction
v from provisions of the Executive Order. The HUD proposal specifically states:

- Federal Departments should be provided authority to exclude
categorically existing construction except for complying with
reasonable standards for floodproofing to be established by the NFIP
. for administration at the community level., Privately/owned existing
* housing does not lend itself to the Executive Order's more stringent
R procedures and standards that Federal agencies apply to Federally-
owned buildings or that Federal programs apply to Federally-assisted
proposed new construction. NFIP floodplain management criteria
administered by communities should be expanded to require reasonable
standards for floodproofing all existing buildings located in FEMA
designated flood hazard areas as a basis of eligibility for any form
of direct or indirect Federal assistance.

The supportinyg documentation attached to the HUD comments contains an

:Q:: additional proposal for categorical exclusions for HUD activities for which

iﬂj compliance with tne Executive Order or application of the eight-step planning

L process outlined in the WRC Guidelines was deemed to be not meaningful or

® practicable. This list included R
T II1-24
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(1) FHA mortgage insurance on 1 to 4 units of single-family housing:
(2) secondary-market purchases (Government National Mortgage Association);
(3) 1interstate land sales registration;
(4) rehabilitation and modernization projects;
(5) disposition activities;
(6) planning assistance loans and grants; and
(7) interim assistance and emergency activities.
These proposed individual categorical exclusions are discussed below.

The issue of categorical exclusions has been a point of controversy
between HUD and the consulting agencies (WRC, CEQ, and FEMA) for several
years. The consulting agencies' position has been that the Executive Order
provides no authority for totally exempting these kinds of actions from its
provisions. While the HUD position that the application of the full
eight-step process to many of these actions was not meaningful or practicable
has some merit, excluding these same actions from all provisions of the
Executive Order would clearly violate the intent of the order and not
contribute to achieving its objectives, The WRC Guidelines provide for
carrying out of the eight-step process in fewer steps "...if all of the
objectives of rthe decision-making process can be achieved." This provision is
a recognition that there are parts of the process that cannot be appliad to
some programs or some categories of action. While it would be easier to
categorically exclude such actions, this would be inconsistent with the intent
of the Executive Order since cunmulatively these actions can have an eaorunis
impact on the level of the nation's flood damages and vesult in significant
adverse impacts on the floodplain., For this reason many of taese actions are
specifically mentioned in the Executive Order itself,

Most of the proposed categorical exclusicons provide opportunitiers for
carrying out actions in manners whican are consistent with the Executive
Order. The proposed exclusions include FHA mortgage insurance on 1 to 4
family housing. FHA commonly refuses to insure mortyage loans for homes that
are damaged by termites or violate safety codes unless adequate repailrs av:
made. It would seem consistent with tnis practice not to insure mortgage
loans on structures that are subject to repeated damage by floods unless those
structures are upgraded to reascnably reduce the frequency and amount of these
damages. Failure to do so only results in perpetuating the existence of these
structures and a continuation of the cycle of flood damiayge and reconstraction
with much of the cost financed by other Federal projgrams such as the NFIP or
disaster assistance. The secondary mortgage market purchases by the
Government National Mortgage Assccidation may be an appropriate caniidate for a
categorical 2xclusion proviled that the Federal agency that juaraitael or
insured the mortjajse loans hadl applied the Executive Order. Application of
the Executive Orler to interstat=2 land sales registration could resait 1n 3
decision that Execu=ive Order compliance conld be achievel by =trenjthening
the disclosure rejuirements that relate to flood hazarids to whica sabdisy oo s
are exposed.
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The rehabilitation and modernization of housing that 135 sabject to
repeated flooding can significantly increase the valu= of the st
risx and, as a result, greatly increase the loss potential. Renanilitasion of
such housing may prove to be a poor investment since flood-prone azighboriools
may continue to deteriorate unless steps are taken to minimize flood iamages.
Similarly, the disposition of 1 to 4 family residences that are s
repeated flooding or which would pose a safety hazard would not he appropriate
without taking steps to reduce the severity of the hazard. The Execative
Order specifically addresses this disposal of Federal property. Application
of the Executive Order to planning grants or loans could be ac:complished by a
requirement that such plans address ways of achieving the objectives nof the
Order if appropriate, Finally, interim assistance and emergency activities
are proposed as a categorical exclusion. Application of the Executive Order
to these activities need not interfere with their delivery. Programs providing
such assistance, however, should be structured so that they are consistent
with the spirit of the Executive Order even if the full planning process is
not applied to each specific action. Since most of these propos2d actions
provide opportunities for carrying out actions consistent withh the objectives
of the Executive Order, they should not be categorically excluded from its
application,

Sodrer Lt

abject £o

As an alternative means of Executive Order compliance, HUD also proposed
that floodplain management standards implemented by communities participating
in the NFIP be expanded to require the floodproofing of all existiag
structures in FEMA-designated flood hazard areas as a basis of aligibhility for
any form of direct or indirect Federal assistance. This approach does not
appear to be practicable. NFIP floodplain management standards are
implemented by local units of government through the adoption of zoning
ordinances or building codes. This exercise of the police power 1s generally
not applied retroactively to existing structures except when they recelve
major damages or are substantially improved. It is gquestionable whether such
a requirement could be legally enforced and there 1is a high probability that
its implementation could force communities out of the projgram by maxing the
requirements for eligibility too costly. It would appear to bhe more
appropriate to require the floodproofing of individual structures as a
condition of receiving Federal assistance when that assistance i3 appli=2i for
by the individual property owner.

The comments cited one instance in which a Federal agency had incorporated
a categorical exclusion into its procedures that exempted many of its actions
from the Executive Order (F-15). Farmers Home Administration has excluded
normal farm operations and repairs to existing facilities from its definition
of actions to which the Executive OrJder must be applied. While which actinns
constitute normal farm operations is unclear, the exclusion of repairs to
existing structures appears to be in clear conflict with the objectives of tae
Executive Order. It also puts other agencies involved in a Presidentially
declared disaster in a compromising position since they may require complate
application of the Executive Order to similar actions.

8road cataegorical exclusions from Executive Orler provisions are nst an
appropriate method of redicing the buriden of Execntive Odrder compliance. She
Executive Order now applies and shouald continae to apply to atl Fole gl
actions 1n floodplains. The ase of throesanids or o categorioal ex ol sl ons
appropriate o identify actions that coul i e alegpaamole bl s i ow
daciding wiaether to carry oat the Iooision=mavcan: poo oo Lt oW .
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o eight-steps provided in the WRC Guidelines. By using this approach, the
. administrative burdens created by ther Executive Order can be minimized
- R without the loss of meaningful opportunities to reduce the impacts of Federal
. actions on floodplains.
Public Notice Requirements »

The Executive Order requires that Federal agencies provide the opportunity
for early public review of any plans or proposals for actions in the
floodplain. The order requires that this public notice be provided even for R
those actions which do not require preparation of an Environmental Impact -
Statement under Section 102(2)(c) of NEPA and that public notices be »
compatible with Section 2(b) of Executive Order 11514. Section 2(a)(2) of .
Executive Order 11988 also requires that agencies prepare and circulate a
notice containing an explanation of why the action is proposed to be located
in the floodplain. These requirements are referred to as "Early Public .
Notice" and "Notice of Findings and Public Explanation" in the WRC Guidelines.

The intent of these requirements was to ensure that the general public and
interested agencies had the opportunity to provide input regarding proposals
for actions in the floodplain, The thrust of a number of the comments from
Federal agencies was that these requirements were burdensome when applied to
small actions and did not result in any significant degree of genuine public
involvement in the decision-making process. The Office of Ocean and Coastal
Resources Management (OCRM) of the Department of Commerce proposed that the
public notice requirements be eliminated for small and routine actions without
endangering the effectiveness of the Executive Order. In support of this
proposal, OCRM cited a cost of approximately $300 per notice, and the receipt
of only one response to all such public notices on small projects., The
Department of Energy and HUD also indicated that public notice requirements
were burdensome and could be eliminated for small actions. Boch agencies
suggest as an alternative the exclusive use of the NEPA process for public
notification and review, This change would require a revision to the text of
Executive Order 11988 since it specifically requires public notices for
actions that are not covered by NEPA. The public notice reguirement was also
considered burdensome by most of the Federal agencies that proposed the
establishment of thresholds below which the Executive Order planning process
could be modified. (See the preceding sections on Thresholds and Categorical
Exclusions,)

Public notice requirements were not of general concern to commentators
other than Federal agencies; however, one response indicated that publication
in the Federal Register or in a newspaper public notice column was not
adeguate since neither was read by the public at large (0-32). The State of
Alaska also indicated that this type of notice did not work in remote areas of
) the State. Another State emphasized the need for greater State and local
;.' input in the process (G~-3).

The Federal agency comments indicate that there is a need to clarify the
relationships between the NEPA and Executive Order 11988 processes. The
Executive Order directs agencies to the extent possible to utilize existing
prc.esses, such as those of the Council on Environmental Quality and the Water

° Resources Council, to fullfill the requirements of the Order. For many

' = actions, most of the steps contained in the eight-step process could be
.- accomplished as the agency complies with the National Envivonmental Policy Act
- I11-27
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Sf L3693 (NEPA! without additional delays or cost, Federal ajencies nave bheer
encoldraJed Lo 1se tne NEPA process whenever possible.

wwaver, some significant differences between the regquiremants
‘reder 19488 anl those of the National Environmental Policy Act.
substantial enough that tuere was a need to issue
Exzoutive order ratner than depend solely on NEPA processes,
satave Orider L1488 15 based in part on authorities derived Lrom
NEPA, 1t was 1.5 1ssaed in furtherance of the National Flood Tasarance Act of

i anl v Floond Disasrer Protaection Act of 1373, the legyislanion chan

R

P Tve et csnnar Fuool Tasranoe Progjram (I NFIP) . In adiirron the arderc
Lt L on consepts coatained 14 Unified National Program for Floodplain

Manajgzment devaelope i by the Water Resources Council (WRZ). As a result, the
Execitive Orier is strongly Hriented toward redlucing fiosod losses and Federal
expenditures for repdair »f Federal facilitclies, tflood control, and various
forms of disaster assistance as well as redaciag threats £ muman health and
safety., These concerns jo well beyond those traditionally evaluated through
thie NKPA process.

The Executive Orier veguaires the heal of an agency to, prior to conductiag
an axtion, find that "tne oaly practicable alternative consistent with the law
and wita the policy ser foreh in this Order regquires siting in a floodplain,”
Fartazrmore, Lf the agency healdl makes this finding the action muast be modified
oomtalmiZze arm to o or o withiin the flondplain,  This requirement for a separate
rioodpliars frading L a more styingent regqulremeat than ander WEPRAL, NEPA

Ceprooes Foderas o agencies to o tdentify and evaliuauve the envivonmental impacts

e cposed actaoas and wlternatives daring the project planning process.
sttt s e stromimeatal tmpacts are identified, the agency must act to

Sl v e limiaane these rmpacts.  However, there is a0 cegpliremeant similar
. ;

Lot e e it e avder finding that there are no practicable alternatives to a

- R T vt oo, Execative Order 11988 can apply this more stoingent
p o one s eecnase Ploodplains can e delianeated asing engyineering methods

NiT O Cosian e acciaracy.  The frequency and magaitude of the potential
Pt s can e cpaantified alony with the econonlc losses aund 1n:reased Federal
et o e s thuat counld result due to unwise development.  Genervally,
Flosdpiary impacts can be identified and (uantified more readily than many of
e ot ey eavironmental impacts evaluated under NEPA.

Tiaal iy, thae Exeoutive Order must be applied in its entirety to actions
Flose ampa ths may not e "significant” under NEPA criteria and wonld not

v :

{2 Yo preparation of an environmental impact statement under Section
L1200 T, of NEPA, For axample, an environmental impact statement probably
Wollt ot e prepara2d for oa single shractiire bailt in o fioodplain yet that
Sty o o rtuer st he exposel to oserious £1loo3 hazarids and conld have

cuaLs beatie pmpact o on the floodplain, Exenitiive Jvler 113 was appiiad o
il Feleal astions tooavolt snes type of sicaation, These asvions wiich fall
berlow NEDY v restolds camalative ly oot vesitie sl gat i ann tacrease s in
4 M ®
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involvement since many actions that can De subject to flood losses or
adversely impact oa the floodplain fall belows NEPA thresholds, A more
appropriate means by wWwhich to reduce the burden placed on agencies by the two
public notice requirements would be to establish thresholds or categorical
exclusions that exempt small or routine actions from specific steps in the
review process as discussed in previouas sections, Another alternative,
currently used by some i1jancies, would be to issue cumulative or group natices
when a number of related small actions are to be taken in an area over a short

period of time.
Areawide Compliance

The Department of Housing and Urban Development has proposed permitting a
one-time communitywide review for compliance with the Executive Order in
communities that hav.e large portions of their existing development in the
floodplain. The alvdantages of the areawide approach are to;

(1) facilizate the comprehensive assessment including cumulative impacts,
~hich normilly are not being done under individual unrelated project
assessments in the general vicinity;

(2) increase the size of the territory to be reviewed, thereby making
available more flood-free locations that can meet "the practicable
alternatives test” of the Order; and

(3)  rodare annecessacy paperwork and redundant public not:ices,

This areawilde compliance proceduare has been used by HUD to comply with
NEPA in several instances, Use of the procedure by HUD for compliiance with
Executive Order 112338 was an issue between HUD and the consulting agencies
during tne develnpment »f tne HUD i1mplementing procedures. The consulting
agencies would agree only to a trial of the approach until it could be shown
that it <ouls be effactively implemented on a voutine basis,

While the consulting agencies conceded that thare are advantages to an
areawide approach particalarly by expanding the range of practicable
alternatives, their major concaern was that ase of the areawilde approach could
result in a superficial inalysis of a braad jgeographical area without the
site-specificity necessary to effectively evaluate actions applied to
tnliridual structiares.  For iastince, an arseawlde review may support a
decision to rehanilitate a nz2ignborhtood on the basis that there is a critical
areawide housing short4ge and that most of the structures could be adequately
protected from flood damages. Indiviiaal structar=2s in that neighborhood,
howaver, «<oald be bhill- at lower elevations and be subject to repeated
flonding. To be 2ffe-2ive, an areawi i oompliance procedure would have to be
of iadividaal structares.  One way to do
2 process to establish groundrules that

sansitive v mnesse g ple nt
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can be orsed as oy bhasis S e sionmmaring on patividual styactures within the

project area. T irs gy mae 0 annetessary b oapply all steps of the

i

St -ahep prodess s oot 2t wctare,. The concept of an areawlde review neeld
non he alimiaared; Siswever . n oMy oot bhe oan o ade paate sabstitute for analysis
of indrsulead steact o gt o e vision-makiag on g structare-hy-structiare
basis, A Limirerd 0 o0 of e procedars wonel be addvisable priorv to
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Practicable Alternatives

_'_.L.‘“_—_‘..“

One of the two basic requirements of the Executive Order is that prior to
. conducting, supporting, or allowing an action in the floodplain, a Federal

AN agency must determine that the floodplain is the only practicable location for
;qz that action. Sectinn 2(a){2) states:

1) N .

o If an agency has determined to, or proposes to,
conduct, support, or allow an action to be located in
a floodplain, the agency shall consider alternatives
to avoid adverse effects and incompatible development
in the floodplains. If the head of the agency finds
that the only practicable alternative consistent with
the law and with the policy set forth in this Order
requires siting in a floodplain, the agency shall,
prior to taking action, (i) design or modify its
action in order to minimize potential harm to or
within the floodplain, consistent with regulation
issued in accord with Section 2(d4) of this Order, and
{ii) prepare and circulate a notice containing an
explanation of why the action is proposed to be
located in the floodplain,

v
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The WRC Guidelines define "practicable" as follows:

s Bk ol B il

Practicable - capable of being done within existinyg

constraints. The test of what is practicable depends

upon the situation and includes consideration of the

pertinent factors, such as environment, cost or

technoloegy. B

-
;™

Practicable alternatives can include carrying out the proposed action outside
nf the floodplain, accomplishing the same objective using other means, or
taking no action at all. There can be altrnative sites within the floodplain
that need to be evaluated if there are no practicable sites outside the
fioodplain, Finally, the floodplain location itself must be shown to be !
practicable before the action can be taken, and the importance of the
flondplain location must clearly outweigh the requirements of the Order.

AP

A majority of the responses that directly or implicitly addressed one or
more provisions of the Executive Orde- commented on the concept of selecting
practicable alternatives to floodplain locations. These comments can be
grouped roughly into three major issue categories:

et a A beadh
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o port facilities and the concept of functionally dependent uses,

o Areas Wwitn pnysical constraints chat severely limit or preclude the
avatlability - £ nonfloodplain locations. '

O Actions that ace allejgel ro be private actions (it.e., actions that

receive no direct Fedoeral assistance) bat that are vegulated, licensed,
tnsared, or deponlent on loan quarantees from Federal ageacios,
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The Port Industry and Functionally Dependent Uses

Nine of the comments express concern over application of Executive Order
11988 to inland or coastal port facilities. The commentators include
associations, port districts, a legal foundation, and several individaais
representing a related industry (0-4, 6-7, 0-13, 0-17, 0-18, 0-31, 9-33,
C~24). 1In response to earliar concerns expressed by the indastry, FEMA
contracted with Simon, Li & Assoclates to address the impacts of both
Executive Order 11988 and NFIP minimum floodplain management standards on
construction of inland port facilities. stady report,
"Effect of Floodplain Regulation on Inland Port Facilities," published in
January 1333, the contractor found that the objectives of Executive Order
11988 and the economic need for the development of inland port facilities were
not tncompatible., Althouygih few instances of corn’lict could actually be
identified, the study contractor discovered a widespread perception among
those involved in the port industry that the Executive Order Jdid ninder
development. In some sectors of the industry it was found that the Executive
Order is perceived to prohibit all floodplain development. A number of tne
comments received in connection with the present review also indicate that
this misperception is sufficiently widespread to warrant concern,

-5,

As presented in its

pork

This misperception may have been rveinforced by staff of some Federal
agencies who may also have viewed the Executive Order in this context elther
due to misinformation or because this interpretation was compatible witin their
own perception of thelr agencies' objectives., However, this is clearly
neither the intent of the Executive Order nor the accompanying WRC
Guidelines. The WRC Guldelines specifically state that their intent is
to prohibit floodplain development in all cases, but rather to create a
consistent government policy against such development under most
circumstances."”" Since docking and loading and uanloading facilities must be
located on a navigable waterway, it could be assumed tn4t in most cases propev
application of the eight-step process contained in the WRC Guidelines to a
port facility would lead to the conclusion thrat there would be no practicable
this is not always true, and
examined.

"not

alternative to a floodplain location. However,

altarnative locations and actions still need to be
As a snlution to this problem of misperception, FEMA's study contractor
recommende:l the explicit recougnition of the existence of functionally
dependent structures in both Executive Order 11988 and NFIP
floodplain management standards. This concept of functionally dependent
is contained ialso in nearly all of tne comments received daring this review
The definition of what uses are functionally
"port study" as w21l as ali comments
that douns,

and uses

1:5¢273
that address this issue,
dependent,

raceized in

ntowever, 18 not clear. The

response to thils present review appe iy to dagree

off-logiing fasilities, and perhaps temporary in-ftransit stovage faculicies
are fuanctionally dependent on a waterfront Llocation.  One commant, howevor,
also 1asluades all vrivevr-related indastries, structures, and facilicies (0-5).
A Brate agensy eipressed thne fear tnat the concept wan viewed by sonan
commey Galoor iaddustrial interosts as incloading warehous.oneg, dishrabertoion,
Manaf ety Loy, assembl vy, ovocessing, packagiog, and otowenr anci s ey
pctousr s Lo=17).
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they are. The responses addressing functionally dependent uses range from
those who believe this concept would merely lessen the burden of pronf in
showing that there are no practicable alternative locations to those who view
functional dependence as a means of exempting the port industry from Executive
Order 11988 provisions as well as NFIP floodplain management elevation and
floodway requirements. Thus, although a worthwhile concept in principle, if
imprudently applied, the concept of functionally dependent uses could
undermine efforts by Federal, State, and local governments to reduce flood
damages.

Although the term "functionally dependent use" does not explicitly appear
in either the Executive Order itself or WRC Guidelines, both permit floodplain
actions if there is no practicable alternative location or action, provided
that the floodplain location itself is practicable (i.e., the action can be
undertaken in a manner which minimizes flood damages and adverse impacts on
the floodplain) and provided that the importance of the floodplain location
clearly outweighs the requirements of the Order. The concept of functionally
dependent structures can be viewed as an extension of this provision in the
Executive Order that permits actions in the floodplain if no practicable
alternative exists, Functionally dependent uses were discussed during the
drafting of the WRC Guidelines and have been incorporated into the FEMA
implementing procedures. FEMA defines a functionally dependent use as "a use
which cannot perform its intended purpose unless it is located or carried out
in close proximity to water (e.g., bridges and piers)."” The only time the
term is used in FEMA regulations is as an exemption to a prohibition on
providing assistance for new construction and substantial improvements in
floodways and new construction in coastal high-hazard areas. Functionally
dependent uses are not exempted from the need to examine practicable
alternatives or any other provisions of the FEMA regulations pursuant to
Executive Order 11998.

Since there are uses that are functionally dependent on a waterfront
location, which usually is designated as a floodplain, at the time the
Executive Order or the WRC Guidelines were drafted it may might have been
advantageous 1if a concept such as functionally dependent had been used as a
means of indicating that there were uses for which there would often be no
practicable alternative to a floodplain location. However, the fact that such
4 concept was not incorporated into the Executive Order does not hinder its
application. Functionally dependent uses such as port facilities and similar
uses can be accommodated thnrough use of the eight-step planning process
outlined in the WRC Guidelines. The proper application of this procedure
should result in a decision that recognizes the need to provide a number of
port facilities under many circumstances.

One the other hand, the fact that a particular use is functionally
dependent 1s not sufficient reason for exempting that use from the Executive
Order's provisions or hazard mitigation measures per se. Even though in many
cases review of a4 functionally dependent use can be expected to result in a
decision to locate in the floodplain, there is still need to evaluate
practicable alternatives and mitigation measures. At a ninimum any review
snould consider the following:

2  There may be altarnative waterfront locations that are not floodplain,
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o0 There can be a variety of possible floodplain locations subject to
. different degrees of hazard. Some sites may allow the lctation of part
S :r'-z or all of the facility out of the floodplain.

0 There can be a variety of designs for a facility that could lessen or
increase hazards cr impacts on the floodplain. b

7;_ o There are floodplain locations where the hazards or adverse impacts are 1
f: so great that not even a functionally dependent use is practicable.

o Therz is a need to differentiate among wvarious types of port-rzlated g
uses.

The term functionally dependent use has value in that it represents a
recognition that there are uses that by definition generally must exist within

the floodplain, and that use of the term can help prevent an overly i

. restrictive interpretation of the Executive Order by Federal agencies. -]
However, at this point there i5 no compelling need to modify the Executive -4

AN Order or the WRC Guidelines to explicitly address these functionally dependent ]
-fa uses. Instead, interpretation should be provided to acknowledge that :
NN functionally dependent uses exist and that in these few cases proper 1

application of the Executive Order probably will result in the selection of
some floodplain location, This guidance sihould limit functionally dependent
uses to those uses that clearly regquire a waterfront location, not to include
an:illary facilities that could be separated from tne on- or off-loading -

facilities themselves,. [t als» should indicate that the fact that a use i3 :
functinnally dependent would not eliminate the need to evaluate practicable R
1lternatives or utilize hazard mitigation measures as practicable, J

Appslivation Ot Practicable Alternative to Private Actions
™ [he appiicaticn of the Execative Order to actions that are primarily
j\- Federal actinns is relatively straightforward. Thes: actions include actions

taken by a Federal agency on government land and actions that are wholly or
primarcrily financed by a Federal agjgency. Difficulties ia application of the
Executive Order appear to increase as the degree of Federal involvement in a
project declines. For instance, some actions are initiated and financed

e entirely by tnhne private sector, and Federal agency involvement may be limited
to the issuance of a permit, provision of insurance, or guarantee of a loan.
Examples of these types of actions include Corps of Engineers Section 404
permits, EPA regulation of hooXx-~ups to existing EPA-financed sewerage systems,
and FHA mortgage insurance or VA mortgage guarantees. Although direct Federal
; a3sistance may not be involved or may be minimal, action by a Federal agency
o to deny a permit or approve a project for mortgage insurance or a hook-up to
. an existing sewerage system may have the effect of making that development

S infeasible.

Application of the Executive Order to these types of actions may result in
the selection of a4 practicable alternative that i1s practicable for the Federal
agency but not practicable or desirable for the private sector applicant.  For
e instance, the Federal agency may determine that there i35 no housing shortage
In a community and that there are practicable locations for sabdivisions

outside of the floodplain and deny 3 permit or disapprove an appiicition,

These altarnatilves may be avallable ©o the private sector as g whole, Hhat ot
to the appluicant, wno may Haly own flooiplaia property. Yarerya HT o
ITl-33
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nonfloodplain property may be unable or unwilling to provide the housing or
other services demanded by the community. The issue raised is one of how
restrictively should the concept of practicable alternatives be applied to
actions that can be regarded as primarily private in nature.

The comments that addressed this general issue ranged from the advocation
of strict application of the concept of avoidance of floodplains to all
actions, no matter how minor the Federal involvement, to advocation of
application only in situations of high risk to life and property when no
direct Federal financial assistance was involved. Several comments addressed
instances in which the Corps of Engineers is sald to have issued Section 404
permits to property owners when there were other practicable alternatives that
were either not evaluated or selected (F-10, F-26, S-17). One comment alleges
that in one instance a permit was granted for stream channelization on the
grounds that it was the only practicable alternative under the Corps'
regulatory jurisdiction (F-10).

A number of comments originating from what can be characterized as land
developers and related interests focused on the definitions of "unwise
development" and "adverse impacts" as a means to clarify the application of
practicable alternatives to these private developments (0-1, 0-8, 0-24,
0-25). Generally, these comments argue that, because these terms are not
precisely defined, the individual Federal agencies have too much discretion,
resulting in interpretations of the Executive Order that are inconsistent and
often are too brecad in regard to its application to land development. Two of
the comments focus on the President's statement accompanying the Executive
Order, in which he said that "... unwise use and development of our riverine,
coastal, and other floodplains not only destroy many of the special qualities
of these areas but pose a severe threat to human life, health, and property” o ot
(0-8, 0-25). The thrust of the comments is that "unwise" actions should only )
include those actions which destroy special qualities of unique floodplains or
pose severe threats to life, health or property. By defining "unwise" actions
as well as "adverse impacts," these responders believe that the Executive
Order itself could be limited so that it would not be used by Federal agencies
solely for the preservation of natural floodplains regardless of the quality [
or benefits derived from the proposed project. Two comments included the
recommendation that interpretations of "unwise" use or "adverse impacts" be
developed after public comment (0-1, 0-25).

It should be emphasized that private financing does not necessarily mean
that a project does not include costs to or have an impact on the Federal
Government and the public at large. One such cost to both the Federal
Government and the general taxpayers would be damages to adjacent properties
insured by a Federal agency or eligible for some form of disaster issistance.
Improperly designed or constructed floodplain development can insrease
upstream flood elevations, downstream peak flood Jdischarges, or the velocity
of floodwaters. Provisions of State and Federal tax codes also can have the
effect of transferring at least some additional cost of flooi damijes to the
taxpayers in general. T addition, it should be emphasized that e Hbhjective
in the Executive Order to preserve or restore naturil or beneficial £l iplain
values does not apply solely to wildlife habitat, aesthetics, or re - cation,
'ni Natural and beneficiil valuas also include the floodplains capanility to
convey and store floodwiters, recharge groundwater, and preserve witor i
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health and safety, property damages, and the economic well-being of a
community.

The Executive Order and the WRC Guidelines, agreed to by member agencies,
require that a Federal agency examine all practicable alternatives even in
cases where Federal involvement is somewhat limited. Practicable alternatives
must be examined in the context of what is practicable to both the Federal
agency and the applicant. The impacts of each of the alternatives must be
balanced against the utility and advantages and disadvantages of choosing that
alternative, It would not be practicable, for instance, for an agency to deny
a permit or disapprove a project if locations outside of the floodplain are
demonstrably inferior, outside of the control of the applicant, the project
can be adequately protected against flood damages, and the adverse impacts on
the floodplain are minor or can be minimized. On the other hand, it would not
be practicable to grant a permit for an action that adversely impacted on the
floodplain or posed a threat to lives or property in the community solely to
reduce construction costs or benefit one property owner or interest. Clearly,
permits and approvals also should not be granted if the applicants themselves
have alternative ways to develop their property that avoid adverse impacts on
the floodplain and are practicable, There appear, however, to be no clear
cutoffs that can be 2:stablished for this balancing process governmentwide
because of the almost infinite variety of actions and circumstances that are
encountered. It should be recognized that a balancing will have to be
undertaken by rfederal agencies when applying the Executive Order to actions
that are privately financed and that the decisions arrived at are likely to be
regarded as unsatisfactory by at least some interested parties.

o a There is enough latitude in the Executive Order and the WRC Guidelines to
i!J. balance the degree of Federal involvement with the severity of adverse impacts
associated with a proposed project. This approach appears to be commonly
practiced by most Federal agencies as they apply the Executive Order to
privately funded actions. No doubt inconsistencies will exist among the
various aygencies and within each individual agency as a result of this
case-by-case balancing, and no doubt some interested parties will consider
some actions to be overzealous or in violation of the intent of the Executive
Order. There appears to be no reasonable alternative to this exercise of
discretion by individual agencies in their application of the Executive Order
to the myriad of programs and circumstances.

Two comments addressoed application of the Executive Order concept of
practicable alternatives to locations where sites outside of the floodplain
- ar2 generally not available (0-17, $-11). The lo:itions clted i1nclude

Louisiana with its extensive floodplains in the M ssis53ippl delta and its
coast1l marshes and Appalachia, where ste2p mointaina slopes force development

E!‘ into the floodplain. Tne Executive Order loarly allows for locating actions
L : in the flaodplain 1f taere are no practicabie alrarnative Loocations, provided
;ff that the i1mpacts of the action can be miainial and pros: bad o tnat tae

;L:. lmportance of tne 1tion clearly oatweigns onhier Execatree Order roplice-

C.:_\.: ments. However, tne Fedaral agen s starll nast axamiae altoergasise floaoipiaina
_'."‘. sitas whimn may be less qisardods o have fewer or les o sorere L, mp.cts oaa we sl
&d - 48 alternative ways to conluct the acstivity. An area sabgest co gl Low,

r‘ o low=velo:izy flooling, £or iastance, would bHe profor ol v s a4 v &' 0 was

subjecst o leep flooding and high velociv e, v Wi 0ot v bowet Ve ds,
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Another commant noted similar problems (n appiying tne Execative Joder oo
projects located in or adjacent vty deasely developed, cenvtral bDus:iess
districts {L-28). This comment recomuendel sapport of 4 Frating U no =
practicable alternative in respect to the Comnunity Developmaent Blook Hrins
programs if the proposal is consistent ~ith local land ase or arban
development plans. FEMA cannof consdr with this recommendacion qalznongys oo s
recognized that in hignly urbanized areas some use will asaally be mades f
vacant floodplain lands, A well-planned project involving sama de grae of
Fadaral assistance may have sigaificantly fewer advaerse impacts than tno
strictly private devaelopment taat mignt otherwise occar.  However, Liess Sype s

.

2f concerns can be adejuately addressed under existling provisions or Lo

gx2cdative Order and the WRC Guidelines,

Exevutive Order 11988 and the National Flood Insurance Projran (Nilpy

A number of comments were received regarding the relationsnip between tne
Executive Order and the National Filood Insurance Program (NFIP;, wnich is
administered by FEMA, Several of these comments are critical of NFIP regula-
tions or policies tnat are alleged to be ilnconsistent witn Executive Ovder pro-
visions. Other ccomments raise issues concerning flood hazard mapping or flood-
proofing standards in regard to the Executive Order, when such issues are
actually governed by NFIP policies or regulations. The Executive Order merely
raferences NFIP standards as the minimum flood hazard mitigation standaras to
be used by Federal agencies, when taking actions in designated flood hazard
areas.

The NFIP and Avoidance

The most important of the issues raised are that the NFIP policies and -
regqulations do not require avoidance of flood hazard areas if practicable
altarnatives are available and that its regulations are not desijned to
protect natural and beneficial floodplain values. Thesa issues were posel by
HUD as follows in its comments:

FEMA should eliminate the disparity in criteria betweein Lhe
present Executive Order and that of the NFIP relating to the
following: (1) avoidance of development in the desijgnated
special flood hacard zone; and (11) protection of the natuara
and beneficial values of the floodplains, NFIP proiram
regulations were never amended to comply with the present
Executive Order criteria relating to floodplain avoildince i
protection of the natuaral values of the floodplains.

The HUD comment then focused on the i1ssuance of Letters of Map Amenbae ot
(LOMAs) by FEMA, This issue i1s discuassed more fully lator o0 thiis 500 o0,

The attachments to the HUD comments, originally subm.tiei oo v oo

President's Comnission on Housing on Janaary 3, L4372, aluo coie Co0 2 o
national polizy toward floodplains and a resolation to che 4 snecity :
riteria regarding avoidance and nataral and beneficial Clooiplacn vl e,
The thrust of many of the suggestions in the atiachments st o o1 20 G0

minimum requirements to evaluate most typas of astions lavolviag siaople -0 L0,
housing rather than fully apply the Executive Order. The St 0 405 on -
made a similiar observation regarding the disparity Detwee:n e WLy a0 o
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Executive Order. Their view, however, appears to advocate modification of the e
NFIP so that it better protects natural floodplain values, .

_1
.
‘
.

Wt .
s

TR 1
P
]

PP g
- |

Community participation in the NFIP is voluntary. The Federal Government y
makes affordable flood insurance available in those communities that agree to )
manage future floodplain development. Communities are required to adopt and "
enforce floodplain regulations, usually in the form of zoning ordinances or -
] building codes, that meet or exceed minimum NFIP standards. Because the .juld .
- pro quo for adoption of these floodplain management regulations has been flood 4
- insurance coverage on structures, the NFIP criteria have been primarily ?
oriented toward preventing property damage. Other provisions of the )
regulations such as those regarding floodways or the alteration of
watercourses are again directed toward regulating actions which could increase -
flooding and, as a result, increase losses 'n property damage and increases in
insurance claims and other Federal expenditures.

We agree that the NFIP minimum floodplain management criteria do not 'i
specifically require avoidance of floodplains and that program performance f
standards are aimed at protecting property rather than natural and beneficial X
floodplain values, However, the overall thrust and effect of the NFIP is
consistent with achieving the objectives of Executive Order 11388. The NFIP
is a unique Federal program that operates solely in the floodplain and, given
its structure, could not achieve its objectives of preventing flood damages
and reducing Federal expenditures for disaster assistance and flood control if
it were to demand avoidance by the community and property owners to the degree
practicable,

Ca s
e b

.

Prior sections of this review discussed the application of the Executive
Order concepts of aviodance of the floodplain and selection of practicable
alternatives to actions that are initiated and financed primarily by the
private sector, but that have limited Federal involvement. The conclusion was
that, for these actions, the Executive Order permitted a balancing of the
degree of Federal involvement with the severity of the action's impact on the
floodplain. The NFIP can be characterized as a program in which Federal )
involvement in individual floodplain actions is not substantial. The NFIP )
provides flood insurance coverage on structures located in participating -
communities. For new construction in most communities this coverage 1is
provided at actuarial rates which reflect the risks to which the structure is
exposed. Net Federal expenditures are intended to eventually cover only the
administrative costs of the program. Some structures regulated by ordinances
adopted to comply with NFIP criteria do not obtain flood insurance coverage )
and many others do not receive any other form of Federal assistance. 3Since
Federal involvement in most of these actions is minimal, NFIP criteria are
oriented towards regulating those aspects of floodplain development where
there is the most direct Federal interest such as minimizing losses to
property and, by doing so, reducing Federal expenditures for flood control and
disaster assistance. In addition, the WRC Guidelines state that the Executive )
Order is not intended to prohibit development, but rather to create a
, consistent Federal policy aga.nst such development under most circumstances.

- Requiring the inclusion in local NFIP ordinances of provisions prohibiting

s

-
.i‘ .“".‘44.“ o s
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- floodplain development would be inconsistent with this interpretation. Th2
- locational decisions required to implement a lesscer standard are more properly
’ - made at the State or local level provided that the overriding Federal )

interests are adequately protected.
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In order for the NFIP to operate effectively and
dual objectives of minimizing future flood losses and radacing Federal
expenditures for disaster assistance and flood control £O be
participation by communitiss in flood-prone areas and purcnase of flood
insurance by individuals must be the norm. The Flood Disaster
of 1973 increased NFIP participation by prohibiting Federal ayencies trom

1onleve the progroun's

oirieved, .

Protection Act

providing financial assistance for construction or acquisition of structures

located in special flood-hazard areas of nonparticipating communities. In q
participating communities, receipt of direct or indirect Federal assistance
for this construction or acquisition was made contingent on the purchase of
flood insurance coverage. The combination of the benefits of affordable
insurance and the sanctions regarding Federal assistance proved highly
effective in achieving the goal »f widespread participation by communities
despite the reguirement to adopt and enforce what some communities regarded as
:}j rather stringent floodplain management standards. The NFIP can continue to

’ progress toward achieving its objectives only as long a: communities and b
individuals perceive that the benefits of participation exceed its costs.

A ambmma s

It would no doubt be possible to revise NFIP regulations to require
communities to adopt and enforce ordinances that prohibit floodplain
development if there were practicable alternatives that would protect natural
and beneficial floodplain values. However, local ordinances must regulate all
floodplain development, not just that which receives Fed2ral assistance. As a
rasult, an overly restrictive requirement for avoidance of floodplain actions
could have the effect of prohibiting all floodplain development and be
construed as an unconstitutional "taking" of property without compensation,
Floodplain regulations have been ind must continue to be drafted so that they
zan withstand legal cnallenges. Assuming that an avoidance ordinance was -
viewed as a valid exercise of police powers, which reside in State and local
jovernments, many communities could be expected to continue to participate in
the NFIP. These communities would most likely be those with large amounts of
existing development that required continued Federal assistance and flood
insurance coverage. Floodplain management regulations, however, are most
azeried and have the greatest effect in communities that have undeveloped
flondplains, where there are still opportunities to shape future development.
Strict applization of an aveoidance regquirement would leave these communities
with little to gain from participation in the NFIP and have the effect »f
driving many out of the program.
offorts to
A slstance

Ak do S

VY PSR SP S W |

. )

g e

Loss of tnese communities could cripple

Read

reduce flond losses and minimize Federal expenditures for disaster
and flood

fasigned to be

control., NFIP floodplarin management criteria mast be
strict minimize futare
Mot 30 strict that tne penefits of participation pale in comparison,

carefally enough £o flood damages but

tna NELIP

yroselaction of pract.ocable a

Altinagh 1oes nor specifically regquire avoidance of floodplains

it oshnoald be emphasized tnar o rooe

Lernatives,

s
!

4 I .- .

shat effeos, in

prodran as aften aad most civerine areas, £ instance,
a Foondplavas are relatively nirtow and Saers arae o variety of possible
e v For o oasing. NFLP Floodpliin management Sriteria repaice that
s o pyoathit any fevelopment 1 toe floodway taar o wondl booaase any
o ctroad e ler e ooy e st am., Pt s aandar b o gqenerally resaits i o
il oty el e Lot o U eteay Faanige aor Capeoal flood
' i, e alied yat ot yastora st o and e i fFioond iasaraace
1 cerar oo d it e 1y i oo d ysbs ot Ly
RINTEIE B P oo Lot o camme et s s - -
i AT R ' s ! ' R L R ot o and )
[
-
AP . .o p o . L. o N < e T e e e gte e e e L. N




Y

construction of structures. Using the NFIP flood hazard maps, individuals and
communities, as well as Federal agencies, can identify alternative locations

for actions that are often easier and less expensive to develop. 1In addition,

local officials tend to steer development away from floodplain areas and in 'J
some instances adopt more restrictive regulations to discourage this 4
development even more. This steering unfortunately does not occur in as great j

a degree in highly urbanized areas with extensive floodplains where )
developable land is at a premium or in many coastal areas where property close - 4
to the ocean is highly desirable. 1In these areas, the NFIP has probably not -
resulted in avoidance or preservation of natural and beneficial floodplain -
values, despite increased contruction costs., These areas probably will be

developed, however, no matter what posture is taken by the NFIP.

One of the primary reasons for issuance of Executive Order 11988 was to
ensure that Federal agencies, at a minimum, complied with NFIP floodplain
management standards. Federal agencies have often held themselves aloof from
local land use regulations. When an agency complied with local zoning
ordinances or building codes, it was generally because in that instance it was
in the Agency's interest to do so. Despite the issuance of Executive Order
11296 in 1966, many Federal agencies continued to take actions in the
floodplain that were clearly inconsistent with the floodplain management
practices the Federal Government was requiring of local units of government.
Executive Order 11988 added requirements that ensure that Federal agencies do
not take actions that undermine the Federal Government's efforts to reduce
flood losses through sound floodplain management. However, Executive Order
11988 not only requires that Federal agencies apply to themselves the same
standards it applies to communities and individuals through the NFIP, but also
requires that they provide leadership and set an example by holding themselves
to higher standards such as avoidance and selection of practicable
alternatives in actions over which they had direct control.

Most Federal actions provide for a great deal of discretion. Federal
agencies can generally choose where they provide assistance within general
overall constraints. The Executive Order requires them to exercise their
discretion in a manner which minimizes adverse impacts on floodplains. When
viewed in this context, it is not inconsistent that the Federal Government
should hold itself to higner standards than it demands of the private sector
through the NFIP,

Alternative Forms of Flood Protection

A number of the comments cite the need to apply different construction
standards to industrial construction than those developed for residences
(1-24, 0-13, 0-17). The comments that address this issue generally originate
from the port industry. Although this concern was brought up in conjunction
with Executive Order 11988, the issue is a broader one. The Executive Order
references NFIP floodplain management criteria as minimum regquirements for
minimizing flood damages except where demonstratively inappropriate. The
standards for special flood hazard areas already make a distinction between
new or substantially improved residential construction, which must be elevated
so the lowest flood is at or above the base flood elevation, and new or
substantially improved commercial and industrial structures, which can be
aither elevated or floodproofed. At present, nonresiJdenzial structures that
are floodproofed must be floodproofed so that the structure is watertight,
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Aith walls that are substantially impermeable to the passiayge of watz2r {(i.e.,

dry floodproofed).

The thrust of the comments is that "wet-floodproofing’" snould be permitted
as well, Wet-floodproofing is essentially designing a structure so that it
can be flooded without damage. In theory, the building could be hosed down,
portable equipment reinstalled, and the building back in full operation soon
after floodwaters recede. This issue is of greatest importance ia thnose areas
where port facilities must be designed to accommodate extreme fluctuations in
water surface elevation. The study on the "Effect of Floodplain Regulations
on Inland Port Facilities" conducted for FEMA also led to the recommendation
that the wet-floodproofing of port facilities be an alternative permitted by
NFIP floodplain management regulations. In order to wset-flnodproof a
structure under regulations now in effect, a variance for that property would
have to be obtained from the local unit of government.

FEMA has issued an advance notice of proposed rulemaking that requests
comments on how to improve NFIP floodplain management criteria. The issue of
wet-floodproofing will be considered as part of this ongoing review. Although
wet-floodproofing is feasible for a number of types of structures, it can be
highly inappropriate for most others. Any rule change would have to place
strict limitations on the circumstances under which it could be utilized.

Use of the 50-Year Standard for Residential Basements

The minimum floodplain management criteria of the NFIP require that the
lowest floor, including basement, of residential structures be elevated to or
above the base or 100-year flood level (44 CFR 60.3 (c) (2)). Construction of
residential basements in the floodplain is permitted only in those communities *”
thnat apply for and are granted an exception to this participation
requirement. Generally the exceptions that have been granted require that the
lowest opening of the basement be at least one foot above the base flood
elevation. To date, only about 40 communities have applied to FEMA for
exceptions to permit residential basements, although additional communities
have been granting individual variances to permit their construction on a
particular property.

HUD Minimum Property Standards (MPS) are used by FHA, VA and FMHA for
their housing programs. HUD MPS criteria require only that the first
habitable floor of a residence be elevated above the 100-year flood level,
Basements are permitted provided that the lowest opening is at or above the
50-year flood elevation and provided tnat at time of construction, they are
not designed for use for living, sleeping, eating, cooking, or combinations
thereof. HUD's justification for use of the 50-year standar i for basements in
MPS has been that an unfinished basement could be flooded with only minimal
damages.

Since communities participating in the NFIP must adopt 10l enforce
regqulations that meet or exceed minimam NFIP or izeria, s dene bhallt o using
the 50-year basement standard in HUD MPS would wvioiat e (5 00 ordinane=3 1
jeopardize a commuanity's NFIP e2ligibolity.  Tovos o0 oD o8 et ween NE L
Floodplaln management reguiations an:d HUD MPS ven fee o 0 e 1 O ot oversy
since the early days of the NFIP. Since commanit s mist olbops and enforvce
ragulations bihat meet or exceed NFIP minime staad, e TR
eliginility, the more restrictive NEIP st iavi 5 0 ety Gonow heing
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enforced. The issue was again raised in the context of the consultation
betweaen HUD and the consulting agencies during the development of the variones
drafts of HUD's Executive Order implementing procedures. The attaclinents o

HUD's comments on this review also raise the issue, Tne HUD preference is oy

a single, recognized national standard. .A
3

The NFIP floodplain management standards regarding basements trat are now ‘J
in effect are consistent with Executive Order 11988 objectives to reduce the _'J
risk of flood losses and minimize the impacts of floods on human saizaty, 0
health, and welfare. HUD MPS standards assume that basements will remain o
nonhabitable, NFIP regulations, however, assume that at some point a lar je '.J
percentage of these basements will be finished and converted to hanitable 4
uses, significantly increasing their hazard potential. Overtopping or f
structural failure of a floodproofed basement results in immediate inundation RS
and will likely result in a virtual total loss of all finished surfaces, .
equipment, and contents. Failure »f load-bearing basement walls could result 4
in major structural Jdamage to the residence as a whole. 1In contrast, the ‘.j
overtopping or failure of a structure built without a basement, but properly :
elevated, generally will result in only minor damages.

The substantially higher losses due to the catastrophic nature of the .
flood losses that could occur Jdue to basements are reflected in the high flood

insurance rates that are now in effect. For basements built to the 50-year
standard, these rates would not be affordable, particularly for the low and
moderate income fawilies that are the target for FHA loan programs. Since
these families are rejuired to purchase and maiatain flood insurance coveragye
as a condition >f receiving FHA loans, use of a 50-year basement standard
would not be feasible even if permitted by WFIP floodplain management
criteria, In addixion, providing this low level of protection in areas
subject to flash flooding could threaten the lives and safety of residents £
basements were converted to habitable uses. The increased protection provided
by use of the HFIP's 100-year standard can generally be proviied at minimimal
cost since the difference in elevation between tne 50-year anil 100-year floods
i3 yenerally a few feet or less.

Tnere has not been a ygreat deal of interest concerning the constvaction of
flooldproofe ]l bhasements by either communities or indtvidaals. During rvecant
ye4rs only abouat 40 reguests have been received for basement axc2ptions ool
about 30 have bheen granted., Overall less than one percent 4 v 0 0k e

stractares buailt in communities that have flood elevatioms fave beon b=
with basements permitted through a :ommunity exception Lo NFIE rogalar s 0
inlivilial property variances grarn.ed by the comnanity. 00 0w b s
Aue i part £ the tachnica. difficulties anid igh cost of b Lo g
viepaarael o 0o dpr ofsd basement. It is alsoy in pars L o [
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Substantial Improvement
NFIP floodplain manajement criteria el e 5i0D52 1000 40 00y ovelent o e

"any repair, reconstraction, or improvement »f 4 stractars, Sue costoof oL )
equals or exceeds 50 percent of the market valae of Che str et dre eimner 5y '
before the improvement or repair is started, or (2} 1f the stractare as Deen 4
damaged, and is beinyg restored, before the damage occurrved.,'”  The NPIP .
regulations further define substantial improvement as follows: X
For the purposes of this definition "substaintial -
improvement"” is considered to occur when the first ,i
alteration of any wall, ceiling, floor, or other )

structural part of the building commences, whether or not
the alteration effects the external dimensions of tae .

structure. The term does not, however, include either (1)
any project for improvement of a structure to comply witn q
existing State or local health, sanitary, or safety code .!

specifications which are soley necessary to assire saf=
living conditions or (2) any alteration of a structure
listed on the National Register of Historic Places 44 CFR .
59.1) or a State Inventory of Historic Places.

The definition of substantial improvement was discussed by tne Senate
Committee on Banking, Housing, and Urban Affairs during the markup »of the
Flood Disaster Protection Act of 1973, The Committee Report specifically
endorses the language contained in the basic NFIP definition given in the
first sentence of the preceding paragraph. Substantial improvements t.
floodplain structures must comply with the same standards as new )
construction., The "50 percent of market value prior to the improvement” v

P
[V BV '3
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concept is commonly used in local zoning ordinances and buildiny codes and, ’ .

thus, does not represent a departure from standard practice. ';

o

The attachment to the HUD comments questions whether HUD can apply 1 «3

less-restrictive standard to some of its programs. The HUD view was expressed ij

as foliows: )

There should bhe a uniform standari and ;

. definition for substantial improvement }J

. conducted in flood hazard areas and S

- wetlands. To support the national goal ]

’._ to provide decent, safe, and sanitary ' 4

r housing through the rehabilitation of ?

[ existing structures and through the )

C conversion of nonresidential buildings ’

b to housing, the Department encourages B

: the removal and/or the relaxation of ?

t‘. regqulatory constraints in established 'J
b 7iable residential neighborhoods.

Jne version of tae proposed HOD implementing procedures, for iastance, iy

definel rehanilitarion of housing as 50 percent of the2 replacement -ost aftev s

the improvenent Hr repalr 1s completed, This, 11 effect, would pernit M ;

renabilitation projrams oo Jdoable the value of a stracture withoun fally )4

complying with NFIe floodplain manag2ment cviteria as ropiiraedl by Execsative -

drder L1I43,  Stractares rehabilitaced ia acoordance wit s that D standar -
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would violate local ordinances which use the existing NFIP definition. Thus, g
HUD wouldl be placed in the posicion of having standards for its housing i
rehabilitation programs that conflict with local zoning ordinances and the
Executive Order 11988 mandate to comply with NFIP minimums.

Rehabilitation of existing structures to provide decent housing is a
cost-effective way of meeting a basic need and should be supported. However,
anless modified to reduce future flood damages, rehabilitation of existing
structures that are subject to recurrent flooding is not cost-effective and
does not meet the objectives of providing decent, safe, and sanitary housing
or the objectives of the Executive Order unless that housing can be modified 1
to reduce flood damages. Any NFIP definition has to apply to all flondplain
structures, not just those being rehabhilitated using HUD financial
assistance. Applied nationwide, a less-restrictive definition could
significantly increase flood losses over time. It should be noted that the
NFIP dafinition does not include any improvement to a structure undertaken to
comply with existing State or local health, sanitary, or safety code
specifications necescary to ensure safe living conditions. This exclusion
combined with the exclusion of improvements less than 50 percent of fair
market value prior to the improvement should allow sufficient opportunities
for the rehabilitation of many structures without compromising the objectives
of the Executive Order or the basic goals or insurance mechanisms of the NFIP.

el i et i S

Identification of the Flood Hazard

Section 2 (a) (1) of the Executive Order requires that Federal agencies
determine whether proposed actions would take place in a floodplain. Agencies
4re to use FEMA flood maps developed as part of the National Flood Insurance
Program or more detailed data, if available, as the basis for making this
determination, If NFIP maps have not been produced for an area, the agency is
to use the best information available. The WRC Guidelines also recommend the
use of other Federal agencies to develop flood data, or failing that,
qualified consulting engineers.

Five comments identified issues related to the identifization of flood
hazards. Most deal with the deficiencies in available data. For example,

5 A special district suggested that FEMA increase its efforts to complete
detailed flood studies for all areas of the country (L-19).

o The State of Alaska indicated problems in making the determination in
remote areas of the State that were no mapped.

2 Another State cited difficulties in areas for which the flond maps were
inaccarate and for which detailed studies w=2re not conducted. Federal
ajencies were said to be reluctant to employ means beyond the use of
available flood maps [5-3).

> One jtate commented on the failluare of Federal agencies c¢> acsount for
stormwater floodingy since it is gen2rilly not delineated on NFIP maps
(5-17).

Dooane dtate expressed problems with the FEMA practice of not mapping

Faederayl lainds (3-281,
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Flood maps are developed primarily to meet the specific needs of the
National Flood Insurance Program which include local floodplain management and
determining who must purchase insurance and at what rate. Early in the
program it was recognized that it was not cost-effective to do detailed
engineering studies for all communities and all floodplains. Therefore, the
studies were limited to areas with existing development or areas that were
likely to develop within a reasonable time-frame. 1In addition, a conscious
decision was made not to study areas that flooded due to stormwatar backup
resulting from inadequate storm sewer systems. As of the date of this review,
a high percentage of the developed or developing floodplain areas had been
studied. Over $600 million has been expended for flood studies that are
completed or underway covering communities with 96 percent of the nation's
flood insurance coverage. There are still communities where detailed
engineering studies would be cost-effective. Efforts are uniderway to identify
these communities as well as develop inexpensive ways of delineating
floodplains in those communities where full studies cannot be justified.
However, there will not be sufficient economic justification or funds
available to study several thousands of the remaining communities, hundr-:ds of
thousands of miles of streams in rural areas, or the storm sewer system of
each town or city. Federal agencies who propose actions where floodplains
have not been identified or flood elevations not determined will have to
continue to use best available data or seek assistance from knowledgeable
agencies, States or engineering consultants.

Federal lands were originally not mapped because they were closed to
private development, could not be regulated by local governments, and were not
eligible for flood insurance coverage. FEMA i5 now including these lands on
NFIP flood maps in those instances where flond data is being developed for the
surrounding community. FEMA would not mav extensive areas of Federal lands
where new data had to be generated. Actions on these lands that would require
application of the Executive Order are generally rare enough that a
case-by-case analysis of each action is the most cost-effective approach for
measuring the flood hazard.

Lett rs of Map Amendment

NFIP floodplain management regulations provide for the issuance by FEMA of
Letters of Map Amendment (LOMAs) which remove structures from the l00-year
floodplain in those instances where property was incorrectly designated as
floodplain or where corrective actions have been taken that eliminate the risk
of the structure being flooded by a 100-year flood. The most common
corrective measures that are taken include stream channalization which lowers
flood elevations, protective levees, and use of fill o raise structures or
entire subdivisions above the 100-year flood elevation. The ritionale behind
LOMAs has been that the NFIP is intended to apply only to are2as subject to
flooding by the 100-year or base flood. The advantage to the develop2r 1is
Enaft structudres are no longer considered in the floodplain and the purchase of
flood insurance is no longer required under the Floodl Disaster Protectlion Act
f 1473, Properties become easier to sell since the uancertainties vegar ting
flooding have been removed.

[v. nas been FEMA's practice to issue condlitional LOMAs prioor o actual
construction when the developer submits plans that include measuares that would
remove properties from the 100-year floodplain, The LOMA {tself 13 granted
only after the flood control measuares have been completed as proposed and the
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structures have been built. The rationale for granting these conditional
LOMA3 prior to construction has been that the developer could comply with NFIP
criteria and apply for and obtain a LOMA after construction. By becoming
involved at an early stage, FEMA can avoid confusion or misunderstandings by
ensuring that the design meets minimum standards. This avoids instances where
a developer completes a project and applies for a LOMA only to be rejected
because he or she failed to fully comply with NFIP standards.

A number of criticisms have been made of the LOMA process that are
relevant to this review. One comment indicated that conditional LOMAs implied
an endorsement of a projct by FEMA and, as a result, undercut local government
decision-making (L-7). Developers are reputed to have used conditional LOMAs
to pressure local units of government into approving projects despite local
apprehension over the project itself. Although letters that FEMA uses to
issue conditional TOMAs contain specific language indicating that they are not
intended to be used to undermine local decision-making, these situations can
occur.

This issue has been similarly raised in connection with the application of
Executive Order 11988 by Federal agencies, particulary HUD's Federal Housing
MNdministration (FHA), to subdivisgions (F-21). Developers have reputedly
applied to FHA for approval of subdivisions for FHA mortgage insurance and
been rejected on the grounds that the subdivision was in the floodplain and
there were alternative locations for housing in the community. The developer
then applied for and obtained a conditional IOMA from FEMA and reapplied to
FHA, which approved the subdivision since it would no longer be in the
100-year flood area designated by FEMA, FEMA agrees that the issuance of a
conditional LOMA can place additional pressure on other agencies to approve
subdivisions based on a so-called FEMA endorsement. Issuance of a conditional
IOMA should not, however, remove the property from consideration under
Executive Order 11988. The LOMA itself is not issued until after the project
is completed as proposed. In addition, Federal agencies are not limited by
the Executive Order to NFIP maps for determining if a property is in the
floodplain. Use of the maps is only intended as a minimum and use of
additional data is encouraged. 1In addition, the granting of a LOMA is
constrained by NFIP enabling legislation that emphasizes reduction of property
damage.

A third criticism of the LOMA process is that it violates the intent of
the Executive Order because it has tended to encourage the modification of the
floodplain through stream channelization, levees, and use of fill (3-17). A
developer can be expected to choose one of these methods of f.. 3 protection
over elevation on pilings or columns or elevated foundations walls since the
flood control measure allows the structure or structures to be removed from
the floodplain. While these measures may result in increased adverse impacts
on natural and beneficial floodplain values, in most cases they increase the
safety of floodplain residents and reduce damages to structures, The LOMA
process may have this unintended result of encouraging use of fill, stream
channelization or other modifications to the floodplain. On baiance, howoever,
the program's objectives of protecting property from flood damages resialts in
an emphasis on methods of protection that minimize risk of these dlamages oven
if this on occasion adversely impacts on natural and beneficial flnoliplain
values.
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Other Issues

Critical Actions

A critical action is defined by the WRC Guidelines to inc.ude any activity
for which even a slight chance of flooding is too great. Thc¢ term is not used
in the Executive Order itself. The concept of critical action evolved during
the drafting of the WRC Guidelines and reflects a concern that the impacts of
flood on human safety, health, and welfare for many activities could not be
minimized unless a higher degree of protection than the base flood was
provided. The WRC Guidelines expand on the concept of critical action by
posing the following questions:

If flooded, would the proposed action create an added
dimension to the disaster as could be the case for
liquefied natural gas terminals and facilities producing
and storing highly volatile, toxic, or water—-reactive
materials?

Given the flood warning lead-time available, would the
occupants of buildings such as hospitals, schools, and
nursing homes be insufficiently mobile to avoid loss of
life and injury?

Would essential and irreplaceable records, utilities,
and/or emergency services be lost or become inoperative if
flooded?

The basic standard used to evaluate critical actions is the 500-year or
0.2 percent chance flood. This flood is a rare event, and as a standard it
provides a high level of protection., The 500~year flood was selected in part
because the necessary data were being developed in flood studies for the
National F'nod Insurance Program and were readily available. The concept that
there are critical actions that reguire additional levels of protection was
not gquestioned in the responses concerning the application of the Executive
Nrder. TIssues were raised, however, in regard to the types of actions covered.

The Department of Housing and Urban Development raised two issues in
regard to critical action. These issues were discussed during the development
»f the HUD draft implementing procedures. HUD proposed application of the
less-restrictive, 100-year standard to existing nursing homes and housing for
the wolderly or handicapped while retaining use of the 500-year standard when
2valuaating new construction., HUD also proposed categorizing elderly housing
a5 a critical action only in those instances in which 50 percent or more of
the units were designed for the mobility-impaired. 1In these discussions, the
threa consulting agencies (CEQ, WRC, and FEMA) advocated the treatment of both
new an'l existing nursing homes and housing for the handicapped as critical
actions as well as all elderly housing if any of the units were designed for
the mobility-impaired., Othe:r comments, particularly those trom States,
Jjanerally advocated treatment of elderly housing in general as a critical
action (5-14, 0-6, G-3, F-14, F-12, G-5, F-15, G-1l1, S-33, L-17, 5-9).

Saveral emphasized the need to provide continuous access to elderly housing
during floods.
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This review recommends the retention of critical action as conceptualized
in the WRC Guidelines and its use for evaluating all proposals for elderly
housing of any type. Location of elderly housing in the floodplain is of
greatest concern in those instances when short warning times and rapidly
rising floodwaters would prevent evacuation of the elderly in a safe and
orderly fashion, as well as instances in which suitable shelter is not
available for elderly persons who are forced out of there homes. All elderly
housing proposals need to be evaluated initially as critical actions. If a
location outside of the 500~year floodplain is available and practicable, that
location should be selected. If 500~year protection is practicable, it should
be provided. Provision of 100-year protection alone should be considered only
when existing resources are to be used, all residents are relatively mobile,
and it can be shown that there is sufficient warning time to safely evacuate
residents to suitable shelters.

The second set of issues raised in regard to critical actions relates to
application of the Executive Order to the location of hazardous waste
facilities., These facilities are regulated by the Environmental Protection
Agency (EPA) under the authorities contained in the Resources Conservation and
Recovery Act of 1976. Our files contain proposed regulations to implement
RCRA which were published in the Federal Register on December 18, 1978. These
proposed regulations included use of the 500-year floodplain as a basis for
evaluating solid-waste disposal sites. Use of the 500-year standard was
largely consistent with WRC Guidelines, which clearly consider sites that
contain or could be used to store hazardous wastes to be critical actions.

The final regulation, which was adopted only recently and was brought to the
attention of this review initially by Department of the Navy staff and a FEMA
Regional Office, contains the following statement regarding site location
(Section 264.18(b)):

(b) Floodplains. (l) A facility located in a 100-year flood-
plain must be designed, constructed, operated and main-
tained to prevent washout of any hazardous waste by a
100-year flood unless the owner or operator can demon-
strate to the Regional Adminstrator that procedures are in
effect which will cause the waste to be removed safely,
before flood waters can reach the facility, to a location
where the wastes will not be vulnerable to floodwaters.

These provisions are in direct conflict with the concept of critical
action as outlined in the WRC Guidelines and with implementing procedures
adopted by other agencies such as the Department of the Navy.

The conflict between the Department of the Navy Executive Order 11988
implementing procedures, which are consistent with WRC Guidelines provisions
on critical actions, and the final EPA RCRA regulations was identified during
the design of a Navy hazardous waste facility in the Philadelphia area. FEMA
was consulted regarding this conflict and regarding the interpretation of the
WRC Guidelines. Generally, when two regulations conflict, the more restric-
tive is applied. 1In this case, the decision was made to locate the facility
in the 500-year floodplain but provide 500-year flood protection. The use of
the 100-year standard in the RCRA regulations did make it more difficult to
justify the added cost of protecting the site to the 500-year elevation ginse
those regulations were designed specifically to regulate the location of these
hazardous waste sites, 0Of greater concern are instances in which locations
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for hazardous waste facilities will be evaluated by EPA alone, without the
involvement of any other Federal agency. In these situations the less-
restrictive, 100-year standard would be applied by EPA under its procedures.

The storage of hazardous materials or hazardous waste is clearly a
critical action and should be treated as such. A l00-year flood event is not
an unusual occurrence. During the life of a disposal site protected to the
100-year level, there is a high probability that it will be flooded at least
once. This review regards the EPA RCRA regulations as inconsistent with the
Executive Order 11988 objectives to minimize threats to life and property.
The dangers posed by the disposal of hazardous wastes warrants use of the
500-year floodplain as a basis of evaluation or, if avoidance is not
practicable, provision of 500-year protection of the site, In addition, there
is no basis for storage of hazardous materials below the elevation of the
100-year flood even if there are plans to move the materials prior to a
flood. Flood emergency plans can reduce damages significantly, but they
should not be relied on to prevent hazardous wastes from contaminating
floodwaters and compounding already serious public health problems. RCRA
regulations should be amended to treat hazardous waste disposal sites as
critical actions as provided for in WRC Guidelines,

Uniformity Between Agencies

The Department of Housing and Urban Development proposed that:

The Executive Order should mandate uniformity of processing
for similar housing programs such as for single family
housing administered by the Veterans Administration, Farmers
Home Administration, and HUD. Oversight agencies were
unable or unwilling to respond to HUD's repeated requests
for equitable enforcement, when it appeared that sister
agencies were not implementing the Executive Order; however,
HUD was under pressure to do so and is doing so.

This lack of uniformity among agencies is of concern for a number of
reasons, Most importantly it can make Federal policy toward floodplain
development appear inconsistent and can undermine the ability of Federal
agencies to provide leadership in managing floodplains. It also can place an
agency in the politically uncomfortable situation of refusing to provide
financial assistance or approvals on the basis of the Executive Order to an
individual or developer who then obtains the needed assistance or approvals
from another Federal agency. The agency that denied the assistance or
approvals becomes the villain and often must go to great lengths to defend its
actions. This inconsistency can occur in the approval of subdivisions for
mortgage loan insurance or guarantees, Comments that were received also
identified this inconsistency as a problem in the delivery of the various
disaster assistance programs (F-15, F-16).

As the comments have indicated, there must be at least a reasonable degree
of consistency between agencies in application of the Executive Order to
similar programs that apply to similar actions, The Executive Order and the
WRC Guidelines recognize that there are differences between Federal programs
and that some tailoring of Executive Order provisions will be required. As a
result, fixed, uniform standards were not mandated. However, this flexibility
was not intended to imply that uniform standards in similar actions were not
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1esirable.  Dne of the central thrusts of Federal flood policy has been the
development >f a uaniform approach to these problems. The issue of differences
in application of the Executive Order to Federal housing and disaster
assistance programs, which is part of a larger question of overall consistency
among all aspects of these programs, should be addressed within the broader
context of Federal policy.

Oversight of Actions Taken by Federal Agencies

Several comments addressed the issue of oversight of Federal agency
implementation of the Executive Order. Some of the comments appeared to
assume that FEMA had this oversight authority becauase it was requested to
conduct the present review, The concerns expressed are that (1) agencies are
not complying with the Executive Order and (2) the Executive Order will be
used by some agencies to block private development for the purpose of
achieving objectives other than those contained in the Executive Order. The
proposed remedy is monitoring of agency actions by FEMA or by some other
entity. At this time no Federal agency has this oversight authority over
implementation of the Executive Order by other Federal agencies. The
Executive Order directs agencies to prepare their procedures "in consultation
withr the Water Resources Council, the Federal Insurance Administration [now
FEMA), and the Council on Environmental Quality." Agencies were also directed
to indicate to OMB in their reguests for authorizations or appropriations
whether floodplain actions were proposed and whether or not they were
compliant with the Executive Order. 1In addition, WRC was assigned the task of
periodically evaluating agency procedures and effectiveness. Each agency
nead, however, was and is responsible for ensuring that his or her agency
complies with Executive Order provisions, As the remaining consulting agency
actively involved in Executive Order implementation and as the agency
rasponsible for thne NFIP, FEMA also should be given a certain degree of
deference by other agencies in interpreting Executive Order provisions.
However, it woull not be appropriate to place FEMA or any other line ayency in
the position of overseeing the actions of other Federal agencies. Instances
of abuse of the Executive Order by Federal agencles can be expected to be
reduced as agency field staff become more clearly conversant with Executive
Order provisions., More emphasis on the trailning of field staff in
implementiny the Executive Order would assist in this effort.

Timiny of Appli:ation of the Executive Order

Three comments ompnasized the need to apply the Executive Order to
projects early 1n ta= planning process (S-1, F-4, G-3). One suggestion, for
Listance, was £haf 1t might be more appropriate for HUD to conduct thne review
of housing proposzats at the Sime oOf program resa2rvation rather than as part of
tae cavironmental roeview.,  Tne Execative Order and tae WRC Guidelines cail for
applicition Hf tan Executive Order to projects early enough in the process to
cosire Lhat o tne bnitial decisions made are in kee2ping with the provisions of
the Jrlar.  Application »Hf the Execuative Order after commitments have been
made or e atose s eliminated generally vesults in Less avoldance of tne
flooldpiarn,  MNeibher the Execative Order nor the WRC gaidelines estadiisn a

specaf Lo Lame o Wit tae review muash be carriesl oat beoaase of  toe many

ot Tarent types of acnions coveraed, Tals veviewW suppocrts U view that the
Pealg anlane S os ol the BExeocutive Order veviead saoald be Toft ap o the ¢
tae liscretion of cellvl bial oagencias; Nowever, CThe agensies sionnd o voview

Fae sy procedaraes and o ensace that Execuative Ovder 1983 compliitnee {oes i Fact
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occur early enough in their planning processes to be part of the initial
decision-making on agency actions.

Community Development Block Grants

Several comments addressed potential conflicts that could arise as a
result of delegation to communities of the responsibility of applying the
Executive Order to some Community Develcopment Block Grants (CDBG) (0-6, S-14,
F-15). The Executive Order provides for this delegation in those instances in
which the community also has assumed responsibility for NEPA compliance. The
problem would arise if a community, after application of the Executive Order,
used CDBG funds to acquire floodplain property. If the community later were
to apply for other Federal assistance needed to develop the acauired
floodplain property, it is believed that the agency might feel pressured into
providing the assistance since the floodprone property already would have been
acquired and no real practicable alternatives would, in fact, exist. One
comment suggested that review of (DBG funding be conducted by HUD,

Although this type of conflict could occur, at this time the greater
concern and need appears to be that of retaining the parallels with those
portions of the NEPA process that also have been delegated to the community.
HUD should ensure, however, that communities that are delegated these
responsibilities are fully conversant with the provisions of the Executive
Order in order to minimize the number of instances in which such conflicts
could arise.

Parallels with the Coastal Barrier Resources Act

One response indicated that the Coastal Barrier Resources Act of 1982
would be a good model and suggested similar provisions be applied in all areas
subject to flooding (0-19). Other comments indicated parallels betweaen the
Coastal Barrier Resources Act and Executive Order 11988 (0-9, 0-20, 0-23).

The Coastal Barrier Resources Act places strict limits on the expenditures
of Federal funds that could encourage development of designated undeveloped
coastal barriers on the Atlantic and Gulf Coasts. Federal funds cannot be
used for the construction of infrastructure or to assist in the purchase or
construction of buildings. Also, Federal flood insurance coverage i3 denied
for new and substantially improved structures.

Although in many instances strict application of Executive Order 11988
might result in a similar decision not to fund, some major differences 2xist
between the Executive order and the Coastal Barrier Resource Act. First, the
Executive Order applies to all floodplains, whether partially or fally
developed. A strict prohibition on Federal assistance would not be
practicable in developed areas since established communitices have lagitimate
needs that must be met. Second, the Executive Order appii=as t&o all actinns,
including issuance of Federal permits or licenses, while the Toastal Barrier
Resourzes Act does not. Third, inland floodplains are more stable ani most
are not subject to the same extreme hazards as are most of the -oastal

barriers, particalarly those that still remain larjely andeaveloped.  Thus,

although the Coastal Barriers Rasourcasg Act concept <ald hoe applied £

selacted floodplains if Congr=ss chose to do 30, L woilld be faappropriate %o

try to apply it to most inland floodplains. The flexibility proviled by the

Executive Order planning process provides a better mecnanism for meeting
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floodplain objectives and responding to the needs of both developed or
partially developed floodplain communities,

MAJOR F INDINGS

Federal Agency Compliance

It is the consensus of the comments and the finding of this section that
although considerable progress has been made by Federal agencies in complying
with Executive Order 11988, considerable opportunities for improvement remain
and specific corrective actions are needed. Many of the comments cite
specific examples in which a Federal agency is alleged not to have applied the
Executive Order to an action or actions or has not fully complied with all of
its provisions. Some Federal agencies appear to have applied the Executive
Order effectively to some programs or in some field offices but not others.
Many of the comments note that Federal agency compliance has improved as
agency field personnel have become more familiar with the Executive Order and
its provisions.

Impact on Floodplain Actions

Application of the Executive Order has resulted in a reduction in the
level of Federal support of unwise actions in designated floodplains. The
congensus of the comments and the finding of this review is that application
of the Executive Order by Federal agencies has resulted in a reduction in the
amount of floodplain development as well as a noticeable improvement in the
development that has occurred. None of the comments indicate that there has
been an increase in the support of unwise actions; however, Federal agencies
are still taking actions in floodplains that they should not, and the impacts
of some actions are not being minimized as provided for in the Executive Order.

Level of Outside Support

There is strong support for the retention of Executive Order 11988 and for
strengthening its implementation by Federal agencies. Although the Federal
Register Notice of October 22, 1982, did not explicitly request indications of
support or opposition, many comments offered opinions, In general, these
comments strongly support retention of the Executive Order and improved
implementation of it by Federal agencies. Regardless of opinions on specific
provisions of the Executive Order or parts of the WPC Guidelines, the need for
a uniform Federal policy toward actions in floodplains is recognized.
Governors and State agencies were particularly supportive of retention of the
Executive Order and strong Federal implementation. The most commonly cited
reasons for this support of the Executive Order were that it prevented Federal
agencies from taking actions that conflicted with State water and land use
policies and that it reinforces State efforts to discourage unwise development
in floodplains. Private sector comments generally supported the Executive
Order and, even if not supportive of all provisions, at least recognized the
need for a uniform Federal policy regarding floodplain actions,

Compliance by Individual Agencies

Comments on the implementation of Executive Order 11388 by iniivilual

agencies identify instances in which agencies have not appli=l the Exccutive

Order correctly to actions. Comments on implementation of the Executive Or lor
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by individual Federal agencies focus primarily on a few higihly wvisible

agencies that take large numbers of actions in the floodplain. Agency RN
implementation appears most effective in those instances in which the agency S
has complete control over the action or those in which the objectives of the

Executive Order are compatible with those of that agency or program.

Implementation of the Executive Order appears to be less effective when

applied to essentially private actions that are guaranteed or regilated by, or

receive limited assistance from, a Federal agency. Federal agencies that wer:
mentioned in the greatest number of comments include the Corps of Engineers,

EPA, FEMA, HUD, and DOT. Each of these agencies as well as a number of other

agencies was the subject of criticism regarding its implementation of the

Executive Order. There is a continued need to improve agency implementation

of the Executive Order, to train field staff regarding its provisions, and to

obtain greater agency-wide consistency in its application.

Coverage of the Executive Order

The application of the eight-step planning process contained in the Water
Resources Council (WRC) Guidelines may not be cost-effective when applied to
small, routine actions. The WRC Guidelines, agreed to by the member agencies,
outlines an eight-step process for application of the Executive Order to
Federal actions. There appears to be general agreement that application of
the Executive Order through the eight-step planning process to most Federal
actions is highly beneficial and cost-effective. A number of agencies,
however, undertake numerous small and routine actions that provide limited
opportunities for avoiding the floodplain or reducing damages or impacts and
that tend to generate little or no public comment. In these cases, the public
notice requirements especially may be burdensome and unproductive. Limited
resources would be better utilized if applied to larger actions in which
application of the Executive Order could result in aveoidance of the fioodplain
or significant reductions in floodplain impacts. Recommendations for redicing
this burden on small, routine actions include more widespread use of
thresholds or categorical exclusions to exempt actions from one or more
Executive Order provisions; elimination of public notice requirements,
depending instead on NEPA; and use of a system of areawide compliance to
cumulatively review small actions.

The use of categnorical exclusions and thresholds can be an effective means
of reducing the burdens of applying the Executi-e Order to small actions,

provided it is done in a manner which does not compromise the Orvder's

objectives. Executive Order 11988 should continue to be applfei £ all
Federal actions that take place in or impact on floodplains. Tnae WRC

Guidelines, however, allow for an abbreviated evaluation process if all »f tne

objectives of the decision-making process can be achievel ia fower than 2ijht
steps. Thresholds and categorical exclusions can be useful (n eszablisaing
which actions or levels of actions are appropriate for the i3e of modified

procedures, Thresholds and categorical exclusions should nor be asod tH

exempt actions from all Executive Order provisions. At a miaimim, 1120003

siiould (1) determine whether an action will take place i or Siare an tmpact oHn

the f'oodplain, (2) identify the impacts, and {3) minimize aiv a0 1apasts

2ausnd by the action., Thresholds and categorical exoliasitons 31101 be

astablisgned only after a thorowgh analysis of agensy asrions.  Tae Save . o0 ds

established snonld be set low enoughl to reqgquire fuale appourat o on o ooe

Executive Jrder planning process to all actlioas for whitah there may be .

pra:ticable alternative loztations and should oxclade snly aeae gt oo 0
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which there are no meaningful opportunities for fioodplain management., High <
thresholds such as the SBA's $300,000 exemption for loan assistance or
categorical exclusions such as the Farmers Home Administration exclasion of -
repairs to existing facilities are clearly inappropriaie and inconsistent with '
the objectives of the Executive Order. "

Based on its review, FEMA does not agree with the view that the public o
notice requirements of the Executive Order should be eliwinated and reliance .
placed solely on use of the NEPA process to provide public notification and K
review, There are many floodplain actions that warrant public involvement but 0
would be below NEPA thresholds. i.

There are advantages to use of an areawide review as a means of applying
the Executive Order to many small actions in large floodplains in
fullydeveloped communities. While an areawide review will never be an
adequate substitute for a site-specific analysis of each structure, areawide R
reviews can be used to establish criteria by which to make decisions regarding 'i
individual structures within the planning area. The procedure snould be {
tested in a limited number of areas prior to widespread implementation,

Practicable Alternatives

P

w!
[ v

The intent of the Executive Order is not to prohibit floodplain
development, but rather to establish and consistently apply a Federal policy
of avoiding floodplain development whenever practicable. The comments
indicate that there is sufficient misunderstanding regarding this point in the
private sector and even some Federal agencies to cause concern, This
misperception can be corrected by improving the training of the field
personnel who must implement the Executive Order with each Federal agency and
increasing effort: to heighten awareness of the Executive Order in those
portions of the pr.vate sector upon which it has an impact.
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Sufficient latitude exists under the Executive Order and the WRC
Guidelines to allow Federal agencies to balance the dejree of Federal
involvement with the severity of adverse impacts associated with a proposed
project. It is FEMA's opinion that the Executive Order and the WRC
Guidelines, agreed to by member agencies, reguire Federal agencies examine the
practicable alternatives for all actions, regardless of whether the Federal
Government plays a major or minor role in the proposed activity. However, the
prac :icable alternatives must be examined in the context of what is
practicable to both the Federal agency and the applicant. In those instances )
in w. ich the Federal action in regard to a proposed activity is of a limited
nature, the agency must balance the amount of its involvement with the
severity of any impacts its action might have, This balancing appears to be
commonly practiced by most Federal agencies as they apply the Executive Order
in primarily privately funded actions, The characteristics of the floodplain
which the Executive Order characterizes as natural and benefi-ial floodplain
values can have a Jdirect correlation to the amount of flood damages and the
nverall economic well-being of a community. The preservation and restoration
of these values needs to continae to be evaluated prior to undertaXing a:tions
in the floodplain,
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The difficulties of applying the concept of choosing practicable

alternatives to action in the floodplain appears to increase as the degyree of R

Federal involvement diminishes. In some cases, Federal agency actions may be
limited to the issuance of a permit, provision of insurance or a loan
guarantee, or financial assistance for a small portion of a larger project.
Despite the limited nature of the Federal action, the decision made by the
Federal agency can be a deciding factor in terms of the feasibility of the
project. Many of the comments received in regard to this review raised issues
concerning the application of the Executive Order concept of practicable
alternative to this type of action, One concern expressed in several comments
was that the Executive Order might be used to block actions solely to preserve
floodplains in their natural state. Another issue raised concerned whether an
alternative had to be practicable for the Federal agency, the individual
applicant, or both. In several comments from the land development industry it
was recommended that potential property damage and threats to human safety,
rather than natural and beneficial floodplain values, be used as the criteria
for evaluating projects funded primarily by the private sector.

The Executive Order 11988 requirement that Federal agencies determine that
there is no practicable alternative to a floodplain location has been
misunderstood and has been difficult to apply to some actions that directly
involve the private gsector. The Executive Order requires that, prior to
conducting, supporting, or allowing an action in the floodplain, a Federal
agency detarmine that the floodplain location is the only practicable
alternative. Federal agencies are required to evaluate alternative sites for
the proposed action, other means to accomplish the same purpose, and the
possibility of taking no action at all. Segments of the port industry
indicated that within the industry many perceived the Executive Order as

pr "ibiting floodplain development or at least hindering such development to Y.

the degree that needed port facilities were not being built. As a solution to
this problem it was recommended that port facilities be designated as
"functionally dependent uses" and exempted from some or all provisions of the
Executive Order. Other comments critized Federal agencies for being too
restrictive or not restrictive enough in applying the Executive Order to
actions invulving private sector requests for permits, licenses, loan
guarantees, or insurance.

Port facilities are generally functionally dependent on waterfront
locations. 1If properly applied, the concept of practicable alternative can
adequately accommodate the industry's needs. Clearly, port facilities are
functionally dependent on waterfront locations and, as a result, generally
will have to be located in floodplains, However, there appears to be no
compelling need to modify the Executive Order to provide for special treatment
of functionally dependent uses. Proper application of the Executive Order
concept of not taking actions in floodplains if there are practicable
alternatives should not probhibit the development of port facilities. In such
cases, the search for practicable alternatives shoalil lead to the selection of
4 less-hazardous floodplain location, a location with fewer adverse impacts,
or incorportion of mitigation measures in the design of a fa:itlity. The
problem of functionally dependent uses appears to be primariiy one of
perception or application rather than the actiaal content of the Exeontive
Ovder,
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Executive Order 11988 and the National Flood Ingurance Program (NFIP)

The difference in criteria between Executive Order 11988 and the NFIP
regarding avoidance and the protection of natural and beneficial floodplains
values does not make the NFIP inconsistent with the Executive Order. We
concur with several comments that indicated that NFIP does not explicitly
require avoidance if practicable alternatives are available and that its
regulations are not designed to protect natural beneficial floodplain values.
However, the overall thrust of the NFIP is consistent with the objectives of
Executive Order 11988,

The NFIP is a unique Federal program that depends on voluntarv
participation by communities to achieve its objectives of preventing flood
damages and reducing Federal expenditures for disaster assistance and flood
control. Because the gquid pro quo for adoption of these floodplain management
requlations has been flood insurance coverage on structures, the NFIP criteria
appropriately have been primarily oriented towards reducing property damage.
The NFIP can continue to progress toward achieving its objectives only so long
as communities and individuals in flood-prone areas perceive the benefits of
participation as exceeding its costs. Since the vehicles for implementing
NFIP criteria are local ordinances which apply to all floodplain development.
there are also legal constraints that 1imit the restrictions that can be
placed on floodplain development.

One of the primary reasons for the issuance of Executive Order 11988 was
to ensure that all Federal agencies, at a minimum, comply with NFIP floodplain
management standards. However, in addition, the order requires Federal
agencies to provide leadership in managing the nation's floodplains. It is
not inconsistent for the Federal Government to hold itself to higher standards
than it demands of the private sector when exercising its discretion when
taking, assisting, or allowing an action to take place in the floodplain.

Executive Order 11988 references National Flood Insurance Program {NFIP)
criteria as the minimum standard for protection of structures. Issues

regarding those criteria are more appropriately addressed as part of the

ongoing review of those NFIP criteria, 1In participating communities, private
sector actions must comply with local ordinances which are required to meet or
exceed minimum NFIP floodplain management criteria. The Executive Order
itself also establishes those criteria as the minimum standard for protection
of structures, As a result, issues such as wet-floodproofing, the adoption of
a 50-year standard for basements, and changes to the substantial improvement
definition could not be addressed without changes to NFIP regulations. This
review does not find arguments supporting the relaxation of the substantial
improvement definition or use of the 50-year standard for basements
persuasive, but regards the wet-floodproofing of functionally dependent usaes
as potentially a viable alternative under some circumstances. This 1ssue will
be examined as part of an on-going regulatory review of NFIP floodplain
management criteria, announced in an advance notice of rulemaking publisned in
the Federal Regisggi on December 13, 1982.

Since datailed enjineering studies cannot be conducted for all communmities

or all sources anld types of flooding, Federal agencies w~ill have to cont=inue
to use best availabdle data to identify floodplains and jenerite neonssavy
enginearing information on a case-by-case basis. A number »f comments

indicate thaz a4 lacx of detailed flood data has niadered Lxecutive order
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compliance in many areas. Despite FEMA's ongoing mapping program, there will
continde £ He many Soamuanities ovr reaches of streams that will aot have the
development potential to economically justify detailed engineesring studies.

FEMA will continue to seek ways to inexpensively map less-critical areas and

PO

explore metnodolojyies for addressing special hazards such as alluvial fan )

flooding. Federal agencies which propose actions in areas where floodplains

Have not heen identified or flood elevations not determined will have to ¢
continde to use best availilable data or seex assistance from knowledgeable z

Federil agencies, tnhe States or private engineering consultants.

Otner 1Is

Critical actions--those for which even the slijhtest chance of flooding 1is
too great—-warrant a greater degree of protection than that provided by the
L00- year base flood standard. Under the WRC Guidelines, the basic standard
1523 in critical actions should be the 500- year, or 0,2 percent chance,
fiood.  This concept of providing added protection for critical actions 13
consistent with Executive Order objectives to minimize the impacts of floods
o haman health, safety, and welfare. The Environmental Protection Agency has
is3ued vegulations for implementing the Resource Conservation and Recovery Act
~nich apply the 100-year standard to locating sites for storage of nazardous
waste. This review regards the EPA RCRA regulations as inconsistent with the
objercives, Tne possibility of tne contamination of floodwaters by hazairdous
Wwast: 13 a1 anaessary risk that is not tolerable. 1In addition, the Department
of Housiiy and Urban Development should generally regari elderly housing as a
critizal action,

There needs to be 1 reasonable degree of consistency amonyg agencies in
apnhh,atL;ﬂ:;f tiie Executive Order to similar programs and to similar N
actionns.,  The Executive Order and tne WRC Guidelines recognize that there are
ALEfaroncss amony Federal programs and that some tailnring of the Executive

Orler provisions to gpacific needs will be required. However, one of the

central chirusts of Federal f£lood policy has been the development of a uniform

ApPY o1 to chese problems, Marked inconsistencies among Federal agencies in
Applicarion of tha Exetutive Order will undermine the efforts by the Federal
Jgowvecamnent £ nrovide leadership in reducing the nation's filood losses.
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CONCLUS IONS AND RECOMMENDATIONS

This review has been conducted to address concerns raised regarding the
100-year base flood standard and Executive Order 11988, Floodplain
Management. Chief among these concerns has been the question of whether both
have been sufficiently effective in reducing the Nation's flood losses to
warrant the expenditures of effort and funds that have been necessary to
implement them. In conducting this review, the history, current use,
attitudes of affected _arties were analyzed., Useful insights were obtained
from the comments received from States, local units of governments, the
public, and Federal agencies. In addition, a number of the comments raised
issues related to the National Flood Insurance Program rather than directly to
Executive Order 11988, The recommendation that wet-floodproofing be permitted
as an alternative method of flood pr~tection for port facilities had
particular merit and has been referred to the NFIP for consideration in the
review of NFIP Floodplain Management Regulations,

and

100-YEAR BASE FLOOD STANDARD

Findings and Conclusions

1. The 100-year base flood standard is strongly supported and bYeing
applied successfully by all levels of government.

2. No alternatives have been identified that are superior to it, and
there is no evidence to justify the expenditure of funds that would
be necessary to convert to another standard.

3, The review reveiled areas in which improvements or refinements in

application of the 100-year base flood standard to unique flooding
situations conld farther effect flood loss reduction.

Recommendations

1. The 100-year base flood standard should be retained.

2. The Federal agencies should be advised that the 100-yesar base flood
standard is appropriate and should continue to be utilized as the
minimum standard in flood hazard reduction actions.

3. FEMA should take the lead in evaluating mitigating measires that can

be applied to reduce flood losses in unigue situations such as
alluvial fans and headwater flooding and to develop the technical
methods of applying the 100-year base flood standard to these problem
areas.

EXECUTIVE ORDER 11988, FLOODPLAIN MANAGEMENT

1. Retention »f the Executive Order was supported by neavly 1ll
responses, Especially strong support was veceived froam Y Sovernors

and State agencies.
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2. Executive Order 11988 is reducing exposure to potential flood losses F
by deterring unnecessdary siting of activities in high-hazard
floodplain locations. However, significant improvements in Federal

actions remain to be made to achieve the Order's objectives of ]
reducing both the number of structures and facilities unnecessarily »
exposed to flood risk and the consequent flood losses, ;4
3. Tne Order itself contains several minor provisions and references <f
which are obslete or outdated, but are recognized by implementing "
agencies as such without any adverse effects on implementation of the }1
Order--e.yg., reliance upon the A-95 review process, references to 1

Department of Housing and Urban Development instead of FEMA maps and
the location of the consultation responsibility within the FEMA
natural hazard unit rather than FIA.

4. Implementation procedures have not been adopted by all ajencies and
sowma agencies have adopted procedures which are inconsistant ~ith
Executive Order 11388.

5. While Federal agency implementation of the Order has become more
ef fective over time, significant opportunities exist to streamline
and improve upon the implementation process, especially for small
actions.

6. Some segments of the private sector, appear to have mispearceptions
about tne scope and intent of the Order. Some responsz2s indicate a
mistaken balief that the Order prohibits all developmant in the
floodplain,

Recommendations
1. Executive Order 11988 should be retained in its present form without
modification,
2. Federal agencies should be advised that the policies contained in the
Crder are sound and the Order is being retained.
3. The following agencies and subagencies should adopt final
implementing procedures for Executive Order 112388:
Department of Agriculture, Farmers
iiome Aldministration
Department of Agricualtuare, Agrizaltuaral
Stabilization and Conservation Service
Faleral Znoergy Regalabtory Commission
Oepartment of Housing and Urban Deve Lopment
Depiartiment of State, .;
cocednres wodld romove ancoct oty ol faciiinate prooper 1
oatataon of i Bxecanive Oreojer, o
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o Small Business Administration, which exempts all actions for
M loan assistance under $300,000 as well as all repa.rs that are
; less than 50 percent of fair market value; .

o} Farmers Home Administration, which categorically excludes all .
repairs to existing facilities; '

o Environmental Protection Agency, which only applies the minimum .
100-year standard to hazardous waste storage facilities. K
(Because of the threat to health and safety, however, these 2
facilities would be more appropriately categorized as critical
actions arnd should be afforded 500-year protection.)

5. The Federal agencies should review their implementing procedures and
determine whether adoption of thresholds or limited categorical
exclusions could significantly reduce the time and cost of
implementation without loss of overall effectiveness in flood loss
reduction. These thresholds and categorical exclusions should be
used to identify small actions in which the objectives of the
Executive Order can be achieved more efficiently through application
of a simplified planning process, but they should not be used to
exempt actions from compliance. Any changes should be forwarded to
FEMA for comment prior to publication as a proposed rule,

6. The Federal agencies should ensure that their field offices are fully
conversant with Executive Order 11988 and its provisions, 1In those
instances in which deficiencies are identified, Federal agencies

A should develop clarifying instructions or develop and conduct
- ﬁi' training programs for their field staff.

7. The interagency Floodplain Management Task Force should prepare a
training document to assist agencies with implementation of the
Executive Order.

8. The Federal agencies should advise groups in the private sector and
State and local governments of the intent and provisions of the
Executive Orde~ in order to reduce uncertainties and
misunderstandings about its application to actions in which they
might be involved. It should be made clear that the intent of the
Order is not to prohibit floodplain development in all cases but
rather to create consistent government policy against such
development under most circumstances.
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Progress Report, Presidential Task Force on Regulatory Relief, -
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Assignment from the Office of Management and Budget

Notice of Review, Federal Register, October 22, 1982

Index of Comments Received

List of Reference Documents

Government Accounting Office Report to Congress

DS TR AT .
T Yl VNI W . S -




SO
‘ ‘ « ¥ ‘

Ty ¥y ooy

|
®

b

A,

R A BEASCRSE M I SO A T A A A3 aee (' A i i - - AC O i At e B e o e e o |
: 'l

.

.

.

Executive Order 11988, Floodplain Management

Ao s Bl ot & o

WP W AR

il adh

Y T

R

s
LIPS

Ca e e e, T e e e T . R R . . ~"-‘.'.
P T S R S . W S WO W O W W R TR Y P L S, .‘.‘-‘\..‘\.'--’ .S AN




E.O. 119ss=~—Floodplain Management

By virtue of the authonty vested
n me by the Const.tution and stat-
utes of “he TUruted States »f Amer-
ica, and as Fresident > -he Trnired
States of America, n Jurtherance of

NOTICES

the National Environmental Policy
Act of 1969, as amended 42 T.3.C.
4321 et seq.), the National Flood [n-
surarice Act of 1968, as amended 42
T.S.C. 4001 et seq.), and the Flood
Disaster Protection Act of 1973
(Public Law 93-234, 87 Stat. 975). in
order to avoid to the extent possible
the long and short term adverse im-
pacts associated with the occupancy
and modification of floodplains and
to avoid direct or indirect support of
floodpiain development wherever
there is a practicable alternative, it
is hereby ordered as follows:

SeEcTioN 1. Each agency shall pro-
vide leadership and shall take action
to reduce the risk of flood loss o
minimize the impact of floods on
human safety, health and welfare,
and to restore and preserve the nat-
ural and beneficial values served by
floodplains in carrying out its re-
sponsibilities for (1) acquiring, man-
aging, and disposing of Federal lands
and facilities; (2) providing Federally
undertaken, financed, or assisted
construction and improvements; and
(3) conducting Federal activities and
programs affecting land use. includ-
ing but not limited ro water and re-
{ated land resources planning, regu-
lating, and licensing activities.

SEC. 2. In carrving out the activi-
tles described In Section 1 of thus
Order, each agency has 3 responsi-
bility to evaluate the potential ef-
fects of any actions it may rake in a
floodpiain; 0 ensure that its plan-
ning programs and budget requests
reflect consideration of lood haz-
ards and floodplain management:
and t0 prescribe procedures 10 impie-
ment -he policies and requirements
of this Order, as [ollows:

-a) 1, Before -aking an acuion,
2ach igency shall determine wheth-
er the proposed action #ul occur mn a
Jooaplain—icr major Federal ac-
~ions significantly affecting the quai-
iy of “he human environment. the
vajuation required bHejow xld Te -
cluded n any statement prepared

46 FEDERAL REGISTER, /CL 43, NO. 29—FRIDAY, FEBRUARY 10, 1978
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NOTICES

under Section 102(2)(C) of the Na-
tional Environmental Policy Act.
This determination shall be made ac-
cording to a Department of Housing
and Urban Development (HUD)
floodplain map or a more detailed
map of an area, if available. If such
maps are not available, the agency
shall make a determination of the
location of the floodplain based on
the best available information. The
Water Resources Council shall issue
guidance on this informaticn not
later than October 1, 19717.

(2) If an agency has deterinined to,
or proposes to, conduct, support, or
allow an action to be located in a
floodplain, the agency shall consider
alternatives to avoid adverse effects
and incompatible development in
the floodplain. If the head of the
agency finds that the only practica-
ble alternative consistent with the
law and with the policy set forth in
this Order requires siting in a flood-
plain, the agency shall, prior to
taking action, (i) design or modify its
action in order to minimize potential
harm to or within the floodplain,
consistent with regulations issued in
accord with Section 2(d) of this
QOrder, and (ii) prepare and circulate
a notice containing an explanation
of why the action is proposed to be
located in the floodplain.

(3) For programs subject to the
Office of Management and Budget
Circular A-95, the agency shall send
the notice, not to exceed three pages
in length including a location map.
to the state and areawide A-95
clearinghouses for the geographic
areas affected. The notice shall in-
clude: (i) the reasons why the action
is proposed to be located in a flood-
plain; (ii) a statement indicating
whether the action conforms to ap-
plicable state or local floodplain pro-
tection standards and ciii) a list of
the alternatives considered. Agencies
shall endeavor to allow a brief com-
ment period prior to taking any
action.

FEDERAL REGISTER, VOL. 43, NO
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(4) Each agency shall also provide
opportunity for eariyv public review
of any plans or proposuls for actions
in floodplains. in sccordance wvith
Section 2(h) of Execitive Order No.
11514, as amended. nciuding the de-
velopment of procedures 1o accuin-
plish this objective tor Federal ac-
tions whose impact is not significant
enough to require the preparation of
an environmental impact statement
under Section 1022:C. of the Na-
tional Environmental! Policy Act of
1969, as amended.

(b) Any requests for new authori-
zations or appropriations .ransmit-
ted to the Office of Management
and Budget shail indicate, if an
action to be proposed will be located
in a floodplain, whether the pro-
posed action is in accord with rhis
Qrder.

(c) Each agency shall take flood-
plain management into account
when formulating or evaluating any
water and land use plans and shall
require land and water resources use
appropriate to the degree ¢of hazard
involved. Agencies shall include ade-
quate provision for the evaluwiion
and consideration of floocd hazards
in the regulations and operating pro-
cedures for the licenses, permits,
loans or grants-in-aid programs that
they administer. Agencies shall also
encourage and provide appropriate
guidance to applicants to evaluate
the effects of their proposals in
floodplains prior to submitting appli-
cations for Federal licenses, permits.
loans or grants.

(d) As allowed by aw. rach agency
shalil issue or amend existing regula-
tions and procedures within one ,ear
to comply with this Order. Tliese
procedures shall incorporate  Lhe
Unified National Program for Mood-
plain Management vl tiie Water Re
sources Council. and shaly exglam
the means that the agency will
employ to pursue the nonhacardous
use of riverine, coaxtal and siher
floodplains in connection wuh he

. 29—FRIDAY, FEBRUARY 10, 1978 4’7
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NOTICES

activities under its authority. To the
extent possible. existing processes,
such as those of the Council on En-
vironmental Quality and the Water
Resources Council, shall be utilized
to fulfill the requirements of this
Order. Agencies shall prepare their
procedures in consultation with the
Water Resources Council, the Feder-
al Insurance Administration, and the
Council on Environmental Quality,
and shall update such prccedures as
necessary.

Sec. 3. In addition to the require-
ments of Section 2, agencies with re-
sponsibilities for Federal real prop-
erty and facilities shall take the fol-
lowing measures:

ra) The regulations and procedures
established under Section 2(d) of
this Order shall, at 3 minimum, re-
quire the counstruction of Federal
structures and facilities to be in ac-
cordance with the standards and cri-
teria and to be consisient with the
intent of those promulgated under
the National Flood Insurance Pro-
gram. They shall deviate only to the
extent that the standards of the
Fiood Insurance Program are de-
monstrably inappropriate for a given
type of structure or facility.

by Tf after compliance with the
requirements of this Order, new con-
striction of structures or facilities
ar~ to he loeated in a floodplaln, ac-
~ented foodproofing and other flood
protection measures shall be applied
to nesw constriuction or rehabilita-
“ton To achieve flood protection,
axencies shall. wherever practicable,
eievate  stnactures above the base
flood ievel rather than filling in
cancd.

¢ [f property used by the general
public has suffered flood damage or
s leocated in an identified flood
hazard area, ne responsible agency
shall provide on  structures. and
other places where appropriate, con-
splcuous  delineation of past and
probabie lond height in order to en-

48 FEDERAL REGISTER. VOL 43, NO

hance public awareness of and
knowledge about flood hazards.

(d) When property in floodplains
is proposed for lease, easement,
right-of-way, or disposal to non-Fed-
eral public or private parties, the
Federal agency shall (1) reference in
the conveyance those uses that are
restricted under identified Federal,
State, or local floodplain regulations;
and (2) attach other appropriate re-
strictions to the uses of properties
by the grantee or purchaser and any
successors, except where prohibited
by law; or (3) withhold such proper-
ties from conveyance.

SEc. 4. In addition to any responsi-
bilities under this Order and Sec-
tions 202 and 205 of the Flood Disas-
ter Protection Act of 1973, as amend-
ed (42 U.S.C. 4106 and 4128). agen-
cies which guarantee, approve, regu-
late, or insure any financial transac-
tion which is related to an area lo-
cated in a rloudplain shall, prior to
completing action on such transac-
tion, infornin any private parties par-
ticipating in the transaction of the
hazards of locating structures in the
floodplain.

SEC. 5. The head of each agency
shall submit a report to the Council
on Environmental Quality and to
the Water Resources Council on
June 30, 1978, regarding the status
of their procedures and the impact
of this Order ¢cn the agency’s oper-
ations. Thereafter, the Water Re-
sources Council shall periodically
evaluate agency procedures and
their effectiveness.

SEc. 6. As used in this Order:

(a) The term '"“agency’ shall have
the same meaning as the term “Ex-
ecutive agency’ in Section 105 of
Title 5 of the United States Code
and shall include the military de-
partments; the directives contained
in this Order, however, are meant to
apply only to those agencies which
perform the activities described in
Section 1 which are located in or af-
fecting floodplains.

. 29--FRIDAY, FEBRUARY 10, 1978
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(b} The term “base flood" shall APPENDIX D—E.O. 11990

mean that {lood which has a one
percent or greater chance of occur-
rence in any given year.

t¢) The term “floodplain” shall
mean the lowland and relatively flat
areas adjoining inland and ccastal
waters including floodprone areas of
offshore islands, including at a mini-
mum, that area subject to a one per-
cent or greater chance of looding in
any given year.

Sec. 7. Executive Order No. 11296
of August 10, 1966, is hereby re-
voked. All actions, procedures, and
issuances taken under that Order
and still in effect shall remain in
effect until modified by appropriate
authority under the terms of this
Order.

SEC. 8. Nothing in this Order shall
apply to assistance provided for
emergency work essential to save
lives and protect property and public¢
health and safety, performed pursu-
ant to Sections 305 and 306 of the
Disaster Relief Act of 1974 (88 Stat.
148, 42 U.5.C. 5145 and 5146).

Sec. 9. To the extent the provi-
sions of Section 2(a) of this Order
are applicable to projects covered by
Section 104¢h) of the Housing and
Community Development Act of
1974, as amended (88 Stat. 640. 42
U.S.C. 5304¢h)), the responsibilities
under those provisions may be as-
sumed by the appropriate applicant.
if the applicant has also assumed,
with respect to such projects, all of
the responsibilities for environmen-
tal review., decisionmaking, and
action pursuant to the National En-
vironmental Policy Act of 1969, as
amended.

JiMMY CARTER.
The White Hcuse,
May 24, 1977,

FEDERAL REGISTER, VOL.
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PROTECTION OF WETLANDS
Statement by the President
Accompanying E.O. 11990

The Nation's coastal and inland
wetlands are vital natural resources
of critical importance to the people
of this country. Wetlands are areas
of great natural productivity. hydro-
logical utility, and environmental di-
versity, providing natural flood con-
trol, improved water quality., re-
charge of aquifers, flow stabilization
of streams and rivers, and habitat
for fish and wildlife resources. Wet-
lands contribute to the production
of agricultural products and timber,
and provide recreational, scientific.
and aesthetic resources of national
interest.

The unwise use and development
of wetlands will destroy many of
their special qualities and important
natural functions. Recent estimates
indicate that the United States has
already lost over 40 percent of our
120 million acres of wetlands inven-
toried in the 1950's. This piecemeal
alteration and destruction of wet-
lands through draining, dredging,
filling, and other means has had an
adverse cumulative impact on our
natural resourcer and on the quality
of human life.

The problem of loss of wetlands
arises mainly {from unwise land use
practices. The r'ederal Government
can be responsible for or can influ-
ence these practices in the consiruc-
tion of projects. in the management
of its own properties. and in the pro-
visions of financial or technical as-
sistance.

In order to avoid to the extent pos-
sible the long and short term ad-
verse impacts associated with the de-
struction or modification of wetlands
and to avoid direct or indirect sup-
port of new construction in wetlands
wherever there Is a practicable alter-
native, I have issued an Executive
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B. List of Federal Agency Implementing Procedures
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February 22, 1983

AGENCY IMPLEMENTATION PROCEDURES

FOR E.O. 11988
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Department of Agriculture ....... FINAL - Secretary's Memorandum No. 1827,
Revised, October 30, 1978

&’l Soil Conservation Service ..... FINAL - Federal Register, July 30, 1979
o Rural Electrification

:T» Administration seeeeesessese. FINAL - REA Bulletin, January 21, 1980
- Economic Research Service ..... FINAL - Secretary's Memorandum No. 1827,
- Revised, October 30, 1978

Farmers Home Administration ... PROPOSED Federal Register, September 14,
1978

Forest Service Manual, Pt. 2527,
July 1981

Secretary's Memorandum No. 1827,

Revised, October 30, 1978

i

Forest Service ceeseeeeeccscesss FINAL

Agricultural Research Service . FINAL

Agricultural Stabilization
and Conservation Service .... PROPOSED Federal Register, March 14, 1980
Cooperative Extension Service . FINAL - Secretary's Memorandum No. 1827,
Revised, October 30, 1978

Department of Commerce ...e.seess.. FINAL -~ Federal Register, May 23, 1979

Economic Develcpment

Administration esesecesssesss FINAL - Federal Register, August 31, 1979
National Oceanic and Atmos-
pheric Administration ....... FINAL - Internal Directive,

November 10, 1979
Department of Defense
(Mil., CONSt.) eeceessecceocesses FINAL - Federal Register, March 6, 1978

Department of Air Force

(Mil. ConSte)eeeeseseasesoseas FINAL -~ Design Manual, December 22, 1978
Department of Navy
(Mil. CONSte)eeeesscacses FINAL - Design Manual, August 1979
Department of AIMY ceeceecncecs NAFAC Inst. 11010.14M
(Mil. Const.) .esevsocenesees FINAL - Internal Directive, May 22, 197¢
(Civil Works)
N Corps of Engineers...... FINAL - Federal Register, May 16, 1979
S (Regulatory Programs)
' - Corps of Engineers ..... FINAL - Federal Pegister, July 22, 198Z
Department of Education ..e.ee.... FINAL - Disaster Assistance Manual,

February 1982
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Department Of Energy ..eeeeceee.s.s FINAL - Federal Register, March 7, 1979
Federal Energy Regulatory
COMMiSS1UN eeseecesceesssessss PROPOSED - Federal Register, March 7, 1979
Bonneville Power Adminis-
trAtiON ceesececccsvacassnssss FINAL - Internal Procedures,

March 10, 1980
Environmental Protection
AQGeNCY seoessoesssasosescsssseee FINAL - Federal Register, January 5, 1979

Office of Air Quality
Planning and Standards .es... NONE
Office of Drinking Water ...... NONE (October 1979)*
Office of Enforcement «eeeeeess FINAL Federal Register, June 7, 1979
Office of Environmental ....... FINAL/ Federal Register, January 7,

: 1
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ReVieW .seveesceeoscescasenssses INTERIM 1983
Office of Solid Waste
Management ececeessccoresossae **
State PlansS ceeeececccecesees FINAL - Federal Register, April 1, 1983
Disposal Facilities ....... FINAL - Federal Register, May 19, 198C
Hazardous Waste Permits ... FINAL - Federal Register, January 12,
1981
Office of Water Planning and
Standards .eeseecoccsscsesees FINAL - Federal Register, May 23, 1979
Office of Water Program - Handbook, January 1797

OperatioOnsS sesececcecscssesecsss FINAL

*x The Office of Sclid Waste Management will be reflecting the Order's "
requirements in the three sets of referenced procedures.

Federal Emergency Management

AGENCY seosssvevcncncssscnesess FINAL - Federal Register, September 9,
1980
General Services Administration FINAL - Federal Register, August 1, 1979

Department of Health and Human
. ServViCesS cecsvocsesesnssocssess FINAL - Federal Register, November 19,
: 1980

.
P
ki oAl el i

Department of Housing and
Urban Development.csseseveeecaeess PROPOSED

.7ﬁ—. g
.

Federal Register, August 9, 1979

SN

SN

:_fj Department of the Interior ...... FINAL - Federal Register, June 20, 1979

o

y.. Fish and Wildlife ¢eeeveeneses. FINAL - Federal Register, November 29, =
ti_ Heritage Conservation and 1979

- Recreation Service ..ceeeeees (Functions transferred to the

ET National Park Service, 19°f

-
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National Park Service ..eeeevess

Bureau of Land Management .....
Bureau of Reclamation ...vecess
Bureau of Indian Affairs .eee..

O.fice of Surface Mining ......
Bureau oOf MInNes ..ieesnssoneans
Geological SUILVEY eceiessscsnnss
Mineral Management Service ....

ST RTA T T AW LOWLELROUY TN Y Y Y T TN TN

FINAL - Federal Register, Augqust 23,
1982

FINAL ~ Federal Register, March 15, 1979

FINAL - Federal Register, July 17, 1979

PROPOSED - Federal Register, October 1,
1979

FINAL - Federal Register, July 25, 1980

FINAL - Federal Register, Augqust &, 1980

TNTERIM - Federal Register, May 30, 1980

FINAL/

INTERIM *

* The Minerals Management Service, formed in 1981, includes activities
formerly performed by the Bureau of Land Management and the Geological
Survey. Sections cof the Bureau of Land Management's final floodplain
rule and the Geological Survey's interim floodplain rules now cover the
Minerals Management Services activities,

International Boundary and
Water Commission, United
States and MeXICO teeevenanssns
Department of JusSticCe .eceveesees
Department of LabOCr tissevecsccne

National Aeronautics and Space
AdmMinNlStration seeeescosoesases

National Capital Planning ...c.e.
Commission

Nuclear PRequlatory Commission ...

UeS. Postal Servic? cieeeessesass
small Business Administration ...
Department of State (provided by)
Buireau of wceans and Inter-
natioral Environmental

and screntific Affalrs o.....

Tennessee Vallew AuUbLROrity ..o

FINAL ~ Federal Register, December 29,
1978

FINAL - Federal Register, July 30, 1980

FINAL - Secretary's Order 4-80,

June 27, 1980

FINAL - Federal Register, January 4,
1979

FINAL - Federal Register, October 19,
1981

Internal Agency Procedures Adopted per
Federal Pegister, October 6,
1978

&
r—

; - Federal Register, aApril 17, l4Yvl

INTERIM - P'ederal Register, October 8,
1976

INFORMAL

DRAFT - September 1976

FINAL - Federal Feaicter Gane LT
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Department of Transportation *,.. FINAL ~ Federal Register, April 26, 1979 ;
Federal Highway Administration FINAL - Federal Register, November 26, ;
1979 b

* DOT indicates that the following subagency units have adopted the

DOT-wide directive as their own: Federal Aviation Administration,
Urban Mass Transit Administration, Saint Lawrence Seaway Development
Corporation, U.S. Coast Guard, Federal Railroad Administration, and
Maritime Administration.

. .
U Y Y

Veterans Administration ..eeeeee. FINAL

Federal Register, August 22,

1978
Water Resources Council*

Title I cieeievceceonseeanssness FINAL - Federal Register, February 10,
1978

Title T tieeeoeassonssesansenss FINAL - Federal Register, September 28,
1978

Title II weeeeccacasssosacosssss FINAL - Federal Register, November 30,
1980

Title IIl veuieeveeevecoesoansss FINAL ~ Federal Register, October 30,
1980

* The Wakter Resources Council is reflecting the Order's requirements in

the referenced procedures.
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! ‘)_ C. Progress Report, Presidential Task Force on Regulatory Relief, -
" 4

page 23.
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REAGAN ADMINISTRATION

a ACHIEVEMENTS IN
REGULATORY RELIEF FOR

t STATE AND LOCAL GOVERNMENT

A Progress Report

--------

Presidential Task Force or Reculatory Relief
August 1982
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- air quality standards. EPA generally evaluates each part of
[ a state's plan by comparing it with EPA's detailed guidance,
- and may disapprove the plan if it falls short of any EPA

i! requirements, even if another part of the plan more than "
o9 makes up the difference. This process has discouraged states '
e from proposing alternative approaches which might be equally ]
2 effective in improving air quality. For example, several )
[~ states have unsuccessfully proposed "New Source Review” 5
programs which, though different from EPA'sS requirements, may ,i
<

have an equivalent effect on air quality. EPA will develop
new policies to make it easier to approve "equivalernt®™ State
Implementation Plans, beginning with a review of New Source
Review requirements.

8. FEMA/Executive Order 11988~--Floodplain Management. ﬁ

Executive Order 11988 was issued im 1977 to minimize the use ;
of federal funds to support direct or indirect land
development in floodplains. The Order provides that a
federal agency may conduct or support development in a )
floodplain only after performing an analysis which determines :
that no practicable alternatives are available. Once the

agency determines that floodplain development is the oaly

option, the Order requires that the agency comply with

relevant requlations and procedures dealing with constructiom -~ .
in floodplains. FEMA will investigate whether federal )
agencies are complying with the requirements of the Order, R
and what impact (if any) there has been on the level of
federal support in designated f£loodplain areas. Another
issue to be reviewed is the use of the "base £lood"™ standard
embodied in the Order. PFor a number of years, FEMA has used
the "base flood"-——which means a flood which has a one percent
or greater chance of occurrence in any given year--as a
standard in its flood insurance programs. There has been a
great deal of debate as to the appropriateness of this
standard. Since this EXecutive Order is the only legal
authority for its use, the standard will be reviewed as part
of the reexamination of the floodplain management program.
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OFFICE OF THE VICE PRESIDENT ,‘o:a{ X ch
WASHINGTON ZX DS WIS ; G
AUS 2 6 1982 €A { | Ae |
| ?4 | l7exnct | F
Mr. George Jett e Bl
General Counsel } E e
Federal Emergency Management Agency —
500 C Street, N.W. s
Washington, D.C. 20472 sP X] Fi

Dear Mr. Jett:

A major goal of the Administration is to identify and
eliminate unnecessary federal regulatory requirements.
Under the auspices of the Presidential Task Force on
Regulatory Relief, we have made significant progress in
reducing federal regulation and paperwork. On
August 4, 1982, the Task Force released the enclosed

: report, describing our achievements to date in reducing

e the regulatory burden on State and local governments

1'!7 and identifying eight additional requlatory areas for

N review. As you know, one of the new reviews concerns
Executive Order 11988 on floodplain management, for
which the FPederal Emergency Management Agency (FEMA) is
responsible.

The primary responsibility for conducting this review
rests with PEMA. The description on page 23 of the
enclosed report describes the general scope of the
review, As a first step in getting this review
underway, I would appreciate it if you could provide
me, by September 10, 1982, with a plan and schedule for
conducting the review. I would also like to know the
name of the individual within FEMA who will be
responsible for this review.

> .lllr,
IR

We would like to complete this review by March 1983.

Accordingly, it is critical that action begin .2
immediately. Should you have any questions or e
comments, please contact Mr. Kenneth Allen of ny o
office, who will be the point of contact for the Task -

Porce on this review. ]
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r would like to stress the importance of your thorough

and expeditious evaluation of this program. Over the .

past year we have been very successful in stemming the
tide of major new regulatory pressures on our econeomy.
Yet this is not sufficient. It is essential that we
recognize that the existing regulatory programs
frequently function as a major impediment to the
efficient use of resources in our society. If the
Administration's economic recovery program is to be
successful, it is crucial that we review existing
programs rigorously, keeping in mind the need to
achieve our programmatic goals as efficiently and
effectively as possible while minimizing unnecessary
paperwork and compliance expenditures.

I look forward to your assistance in achieving this
important Administration goal.

Sincerely,

(Mol Dol

Christopher DeMuth

Executive Director

Presidential Task Force"
on Regulatory Relief

Enclosure
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FEDERAL EMERGENCY
MANAGEMENT AGENCY

Regulatory Review: Executive Order
11988 and 100 Year Flood Standard
1. Statement of Issue

By letter of August 28, 1982, the Office
of Management and Budget directed the

Federal Emergency Management the Flood Disaster Protection Act of report. It was not considered wise public
Agency (FEMA) to conduct a review of 1973. as amended, authorize the Federal P°1§°Y for the Federal Government 10 be
Executive Order 11988, Floodplain Government to provide flood insurance action in violation of Federally
Manasgement, and the standard of the and condition eligibility for Federal prescribed. but locally edopted
100 year frequency flood. The basic assistance 10 build or acquire buildings  floodplain management criteria. Nor
issues involved In this review are: in floctiplains on adoption ana.. was it sound public policy for the
“1&’ AE': F.g:::l .gcnde;a:;mplm enforcement of adequate floodplain Federal Government to foster unwise
ecutive Order 11 management ordinances. Thus, the | Noodplai 10 therease
2. What impact, if any, has there been  Pederal Government providesfiood ﬂm?me:??}'n DCTEASE the.
on the level of Federal support of __.. ._ insurance and otber Federal benefits but  gtimulate unwiseo rivwmf.l,o;_ém e
unwise actions in designated floodplain  in return expects the recipients af such  development: private plain
areas? benefits to protect the Federal
3.Is the 100 year flood standard investment against the food hazardby B Purpose.
appropriate? N building pmgerly in the foodplain. To ensure that the Federal
I1. Request for Views of Public The local floodplain management Goverrment upheld its commitment te &
- , ordinances adopted pursuant o the-. national f floodplain
In its review of Executive Order 11988 NTTP are constrained in a number of program o P

(42 FR 26951), FEMA will rely beavily on
public input and documentation to
determine whether. and to what extent. -
the Federal agencies are complying with
" Executive Order 11988. We invite
responses to the six questions posed in

section Y-P . below. 30 a8 to aggravate the community's m%‘t;m&m
IIL Informstion Due Dats !loqd :::::%::;?g; t&im part development can lead o the loss of lifs
December 15, 1962 apply to facilities otber than tnsurable gg e‘:ﬁp‘;?zs;;l ﬁmu"d
IV. Agency Contact structures (walled and roofed buildings). . qided" In practice. Executive Order
. All information and any questions Bridges, roads, sewage treatment plants,  41gag rarely applies t; an action unless
should be directed 1o: Richard dams and levees are a few examplesof  pederal tax dollars are involved.
Sand Chief, Natural Hazards projects generally not subject to local o
Divisilon." . Oﬁl Jfice of State and Local floodplain requirements (except that C. Provisions.
Programs Federal Emergency they may not be built so as to mcrease There are two basic reqairements of

Management Agency. 500 C Street. SW.,
Washington, D.C. 20472, {202) 287-0270.

V. Executive Order 11388, Floodplain
Mapagement

A. Bockground.

In May, 1977, President Carter issued
Executive Order 11988, Floodplain
Management. Section 7 of Executive
Order 11988 revoked Executive Order
11296 of August, 1968. Executive Order
11296 direc:: d Federal agencies to
provide leacership in preventing
uneconomic use and development of
floodplains and reducing flood losees.
The agencics responsible for (1) the
construction of Federal structures and
facilities, (2] the administration of
Federal grar.t loen or morigage
insurance programs involving the
construction of structures and facilities.
and (3) the disposal ul Federal
properties, were directed to evaluate
flood hazards in connection with their
sctions and. as far as practicable.

T S T WL e T
P . S RV P ¢

preclude the uneconomug, hazardous or
unnecessary use of floodplains.

Two events in particular lead from
Executive Order 11296 to its successor
Executive Order 11988. First, Congress
passed the legislation which now
comprises the National Flood Insurance
Program (NFIP). The National Flood
Insurance Act of 1968, as amended and

ways. Most importantly, as a general.
matter they do not have jurisdiction
over the actions of the Federal
Government. Thus, a Federal agency
could build in a manner inconsistent
with the local floodplain ordinance, or

flood levels in the comnmunity). Finally,
the local ordinances generally do not
indicate where structures may be built,
only how they may be built.

The second event which contributed

10 the need for Executive Order 11988

was a report by the Ccmpooller
General, “Natior:al Attempts To Reduce
Losses From Floods By Planning For and
Controlling The Uses of Flood-Prone -
Lands” (March 7, 1975). The report
concluded that in programs for financing
and insuring new and existing structures
and in disposing of property:

Federal agencies had not assumed a~
leadership role—es directed by Executive
Order 11290—and had not adeguately
evaluated flood hazards in admizistering
their programs for one or more of the
following reasons:

Policies and procedures had not been
established for evaiuaung hazards for many
programs.

The policies and procecures established
frequently faiied 10 idectify flood frequency
criteria.

The i:lublumm ‘?oucm and procedures
were incontistent for comparabie progams

The established policies and procedures
bad not been adequately implemented. (pp.
21-22).

Executive Order 11988 was
promulgatgd. at leest in part. in response
to the National Flood Insurance Program
(NFTP) and the Comptrolier General's

management and did not simply impose.
requirements.on State and local
governments, and to address the
problems teised in the Camptroller -
General's report, Executive Qrder 11988
was issued. In a statement . -

executive Order 11988. Prior to
conducting, supporting or allowing and
action in 2 floodplain, the agency must
(1) determine that the floodplain is the
only practicable location for such action
and (2) if the foodpiain is the only .
practicable location. design ar modify
the action 8o as to minimize harm to or
within the floodplain. Essentially; the
agency must try to avoid the floodplain
if practicable and if the action must be
in the floodplain, the agency must take
the necessary steps to protect it against
flooding. Executive Order 11988 does
not prohibit Federal assistaace in
floodplains. It does require a case by
case determination of whether safer
locations are practicable sites for an
action. and apglication of sound
building practices to facilities built in
the floodplain

" The Order applies 1o Federa! actions
mvolving (1) scquiring. rmaraging and
disposing of Federal lands and {acilitiex:
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(2) providing Federally undertaken,
financed or assisted construction and
improvements: and (3) conducting
Federa) activities and programs
affecting land use, inciuding but not
limited to water and related land
resources planning, regulating and
Hcensing sctivities. )

Executive Order 11888 applies to the
Federal actions identified above which'
are proposed 1o be taken io the 100 year
floodplain. That is the area subject to &
one percent or greater chance of
flooding in any given year.

There are also 2 few procedural
requirerzents stemming from the Ordex.
First, the agency must provide early
notice to the public on proposals for
action and alternative courses of action.
If the head of an agency finds there is no
practicable alternative to locating in &
foodplain. then the public must be
informed of this fact. Each agency was
also required to issue or amend existing
regulations by May 24, 1978, to comply
with the Order.

'D. Issues

In the course of its review, FEMA will
examine the provisions of Executive
Order 11988 to determine if the
requirements contained therein are
reasonable and promote wise public
policy. FEMA wili ;eview the wisdom of
requiring avaidance of the foodplain
unless it is the only practicable location
and of providing for minimization of
harm to and within the floodplain.
FEMA will look into the reasonableness
of these requirements and whether, if
corgplied with, they will achieve the
objective of reducing Federal support for
unwise floodplain actions. FEMA will
also examine the usefuiness of the
public notice requirements of Executive
Order 11988. FEMA will review the
sppropriateness of the more specific
provisions of the Order including those
mmvolving delineation of flood heights on
public structures. disposal of public
property. notice of flood hazards in
connection with §nancial trarisactions,
and authorization and appropriation™”
requests to the Office of Management -
and Budget

E. Procedural Compliance

Agencies are required to have
protuigated regulations implementing
Executive Order 11988. Most agencies
established such regulations and did so
in consultation with the Water
Resources Council (WRC), the Council
on Environmental Quality (CEQ) and
FEMA. We intend to survey the Federal
agencies to determine the date aad
contents of the most recent version of
their regulations. We will also seek any
handbooks. policy papers or other
guidance to central and feld offices

which implement Executive Order 11988
The regulations, handbooks. and other
material will be reviewed for their
adequacy in implementing the Order.

F. Substantive Compliance

FEMA will analyze whether agency
procedures are being acted upon. and
adequately implemented. It must be °
determined if the policies and
requirements of Executive Order 11988
are finding their way into agency
decision-making. To collect the facts
necessary to conduct this aspect of the
review, FEMA is seeking input from any
interested individual, or public or
private entity with information  __
responsive to any or all the following
questions regarding Federal actions:

1. Are actions going into the
floodplain »rhich should not be?

2 Are actions not going into the
floodplain which should be?

3. Are flood risks being assessed
adeguately?

4. Are structures and facilities being
adequately protected against the flood
hazard?

5. Are actions being delayed as a
result of compliance with Executive
Order 11988? If so, do benefits result
from the extra time taken to review the
floodplain aspects of a project?

6. Has there been a change in the level
of Federal support for unwise floodplain
actions as a result of Execuiive Order
119887 Why or why not?

We would appreciate factually based
answers which provide ample rationale.
Specific examples documenting the
conclusions would be quite helpful.

VL 100 Year Flood Standard
A. Description

The 100 year flood is that flood that
has a one percent or greater chance of
occurring in & given year. In a slightly
different light, it is the flood that has s
28 percent chance of occurring during
the life of a 30 year mortgage.

B. Backgmund

The 100 year flood standard was
adopted by the Federal Insurance
Administration based on &
recommendation of a conference of
experts which took place in 1968. The
conference determined that the 100 year
standard was the most realistic and
equitable basis for 8oodplain planning -
and construction.

Though the 100 year flood is not
specifically in either the 1968 or 1973 .
flood acts. it did receive the imprimatur
of the Senate Committee on Banking,
Housing and Urban Affairs (S. Rep. Na.
$3-583, 1973). The Committee held
extensive hearings. and brought before
it experts and representatives of diverse
interests. :

1t found that the 100 year standard
bad been adopted by virtually every
Federal agency and most State agencies.
The Committee concluded:

After careful consideration, the Committes
agreed that the 100-year standard or the food
that has a one percent chance of occurrence
is reasonable and consistent with nstionwide
standards f{or flood protection. {P. 5).

By virtue of 1974 amendments to the
National Flood Insurance Act of 1968
(§ 1307{e}), Congress applied the 100
year flood standard as the minimum
level of protection which must be

afforded by & flood protection project
under the flood insurance program.

C ;Applicazion

The 100 year standard has
widespread application. As indicated,
most states and virtually every Federal
agency had adopted it even prior to
Executive Order 11988 and the 1973
Senate Committee Report. More
importantly, it is presently in effect in
over 17,000 communities nationwide that
are participating in the National Flood
Insurance Program. These communities
bave a FEMA map which at the legst
delineates the boundary of the 100 year
floodplain and will often (where
detailed engineering studies have been NOAEN
completed) identify the leve! of the 100 < ot
vear flood. On the basis of these maps. g
the local government requires building
permits for all floodplain development
and elevation of the lowest floor of all
new structures to the level of the 100
year flood. This system has been in
place for the fourteen years that the
flood insurance program has been in
existence. The flood insurance rates
applied to new construction are
dependent on the level of the 100 year
flood.

Even though. as the Senate Report
indicates, most Federal agencies had
already adopted the 100 year standard
by1973, Executive Order 11988 formally
required application of the standard in
1977. As a result, the 100 year stancard
bas been the basis of the regulations
and procedures of almost all of the
agencies.

D. issues

Because the 100 year standard is used
nationwide, and because it often results
in somewhat higher construction costs.
it is meaningful to take another look at
the standard to determine f it is
appropriate or if there is a more
effective alternative. - -
FEMA will review the question of )
whether the 100 year standard is
sufliciently sensitive to local conditions.
Does the 100 year standard account for
local conditions and, if not. are there
practical altematives to achieve this
result?

i
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FEMA will also address the question
of whether the 100 year flood standard
takes into account a sufficient range of
risk factors. Does the standard
adequately account for water height,
velocity of flow, frequency of flooding.
quality of flood water, historical flood
loss experience, socioeconomic costs
and-maximum average annual damage?
If the 100 year standard does not
account for these risk factors. should it
account for them? What steps could and
should be taken to address the
appropriate rigsk factors?

VIL Due Date
FEMA will report to the Office of
Management and Budget in May, 1963.
Dated: October 19, 1982,
Lae M. Thomas,
Associate Director, Office of State and Local
Programs and Support.
IFR Dac. 63-2919¢ Filed 10-11-82 843 am)
BILLING CODE $718-01-4
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G2

G-3

G-8

G-9

G-10

G-11

GOVERNORS

Governor Fob James
Montgomery, AL

Governor Bruce Babbitt
Phoenix, AZ

Governor William A. 0'Neil)
Hartford, CT

Governor Bob Graham
Tallahassee, FL

Governor George Busbee
Atlanta, GA

Governor George R. Ariyoshi
Honolulu, HI

Richard E. Barringer, Director
Executive Department.

184 ‘State Street

Augusta, M 04333

Governor Harry Hughes
Annapolis, MD

Thomas C. Andrews, Director
Water Resources Administration

Tawes State Office Building
Annapolis, MD 21401

Governor William G. Milliken
Lansing, MI

James S. Boultcn

Ass't Chief, Water Management Division
Dept. of Naturz! Resources

Box 30028

Lansing, MI 48909

Governor Albert H. Quie
St. Paul, MN

Governor William F. Winter
Jackson, MS

Gavernor Christork~~ ¢ Bond
Jefferson City, MO

Governor Bruce King
Santa Fe, NM

.......... .
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GOVERNORS LISTING (CON'TD)

Micnae' Finnerty
ACting Secretary to the Governor
Albany, NY

Governor James B. Hunt, Jr.
Raieigh, NC

Governor Allen Qlson
Bismarck, NO

Robert W. Teator
ODirector

Chio Dept. of Natural Resources
Columbus, OH

Governor Carlos Romero-Barcelo
San Juan, PR

William A, Hawkins
Executive Deputy Secretary
Harrisburg, PA

Betty J. Diener

Secretary of Commerce and
Resources

Richmond, VA

Cecil H. Russell, Director
Office of tmergency Services
charieston, WV

Qonald W. Moos, Director
Departmeny of Ecology
Oiympia, WA




STATE AGENCIES

ALASKA

§5-1 Christy L. Miller '
State Assistance Program Coordinator
Community & Regional Affairs
225 Cordova Street, Bldg. B
Anchorage, AK 99501

COLORADO

o)

§-2 Larry F. Lang, P. E., Chief
©iood Control and Floodplain
Management Section
1313 Sherman Street
Denver, CO 80203

* . * 1]
PRIV YW

FLORIDA

§-3 Victoria J. Tschinkel
Environmental Regulation
Twin Towers Office Building
2600 Blair Stone Road
Tallahassee, FL 32301

$-4 Jnan M. Heggen (2 Letters)
Veteran - Community Affairs
2571 Executive Center Circle, East
Tallahassee, FL 32301

ILLINOIS

-5 Michael L. Terstriep
Head, Surface Water Section
State Water Survey Division
6NE East Springfield Avenue
Champaign, IL 61820-9050

5-6 Neil R. Fulton, Chief
Bureau of Resource Management
300 North State Street/Room 1010
Chicago, IL 60610

.‘.‘-,‘." "

Saina,

$-7 Jechn D. Kramer (2 letters)
Nepartment of Transportation
Offira nf *he Secretary
2300 South Dirksen Parkway
Springfield, IL 62764
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INDIANA

»

AL S

$-8 James M. Ridenour
Uirector, Department of

; Natural Resources

- Indianapolis, IN 46204
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STATE AGENCIES

[OWA

S-9  Jack D. Riessen, P, E.
Chief Engineer
Natural Resources Council
Wallace State Office Building
Des Moines, 1A 50319

KANSAS

S-10 J. W. Funk, P. E.
Hydrologist
Kansas State Board of
Agriculture
109 SW Ninth Street
Topeka, KS 66612

KENTUCKY

S-11 John R. Reed
Executive Director
Kentucky Flood Control

Advisory Commission
18 Reilly Road
Frankfort, KY 40601

S-12 Jackie Swigart, Secretary
Natural Resources and

Environmental Protection Cabinet
Frankfort, KY 40601

MARYLAND

S-13 Hal Kassoff, Director
Office of Planning and
Preliminary Engineering
707 North Calvert Street
Baltimore, MD 21203

MASSACHUSETTS

S-14 John A. Bewick
Secretary
Executive Office of
Environmental Affairs
100 Cambridge Street
soston, MA 02202

MINNE SOTA

S-15 Ronald 0. =Harnack, Administrator
Land Use Management Section
Department of Natural Resources
Centennial Qffice Building
St. Paul, MN 55155




STATE AGENCIES

MISSOURI

S-16 Robert N. Hunter
Chief Engineer .
Highway and Transportation Ny

Commission
P.0. Box 270
Jefferson City, MO 65102

oY)

S-17 Fred A, Lafser
Director
Department of Natural Resources
P.0. Box 176
Jefferson City, MO 65102
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MONTANA

S-18 John R. Hamill, Supervisor
Department of Natural Resources
and Conservation
Floodplain Management Section
32 South Ewing
Helena, MT 59620

B & esraska

S-19 Dayle €. Williamson
Executive Secretary
Natural Resources Commission
301 Centennial Mall So.-2 . Floor
Lincoln, NE 68509

NEVADA

S-20 Merrily Kronberg
NFIP State Assistance
Program Planner
Division of Civil Defense
and Disaster Assistance
2525 S. Carson Street
Carson City, NV 89710

i NEW HAMPSHIRE
t §-21 Ronald F. Poltak
oA Director
0 Office of State Planning
L - 25 Beacon Street
SNEEOS Concord, NH 03301
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STATE AGENCIES

NORTH CAROLINA

S-22 Joseph W. Grimsley
Department of Natural
Resources & Community
Development
P.0. Box 27687
Raleigh, NC 27611-7687

NORTH DAKOTA

S-23 Bill Hanson, P.E.
Floodplain Manager
State Water Commission
900 E. Boulevard
Bismarck, ND 58501

OKLAHOMA

S-24 Harold L. Springer, P. E.
Chief, Engineering Division
Water Resources Board
1000 N.E. 10th Street
Oklahoma City, OK 73152

PUERTO RICO

S-25 Miguel A. Rivera Rios
Chairman
Puerto Rico Pianning Board
P.0. Box 41119
San Juan, PR 00940

S-26 Hilda Diaz Soltero
Secretary of Natural Resources

Department of Natural Resources
P.0. Box 5887
Puerta de Tierra, PR 00906
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SOUTH CAROLINA

[

S-27 Bruce G. Dew
Director
Public Safety Programs
Office of the Governor
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TEXAS
S-28

UTAH
S=29

STATE AGENCIES

C.R. Baskin, P.E.

Director

Data and Engineering Services Div.
Department of Water Resources

P.0. Box 13087 Capitol Station
Austin, TX 78711

James D. Harvey

Flood Mitigation Planner

Division of Comprehensive
Emergency Management

1543 Sunnyside Avenue

Salt Lake City, UT 84108

VERMONT

S-30

Roy N. Gaffney, Engineer
Flood Plain Management

Agency of Environmental

Conservation

Montpelier, VT 05602

WISCONSIN

s-31

5-32

§-33

Larry A, Larson, P.E.

Chief, Floodplain-Shoreland
Management Section

Department of Natural Resources

Box 7921

Madison, WI 53707

H. L. Fiedler

Administrator

Department of Transportation
4802 Sheboygan Avenue
Madison, Wl 53707

C. D. Besadny

Secretary

Department of Natural Resources
P.0. Box 7921

Madison, WI 53707
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LOCAL GOVERNMENTS

ALABAMA

L-1 Allen Roberts o
B8uilding Inspection Department e
P.0. Box 299
Gulf Shores, AL 36542

ARIZONA

L-2 William C. Snell, III
Mohave County Engineering Office

119 £. Andy Devine Avenue
Kingman, AZ 86401

L-3 D. t. Sagramoso, P. E.
County Floodplain Administrator
Flood Control District of Maricopa

County
3335 West Durango Street R
Phoenix, AZ 85009 ([ ]

L-4 Richard L. Schaner
Engineering Services Director S
3939 Civic Center Plaza N
Scottsdale, AZ 85251 ’

L-5 Skip Blunt
Building Inspector
Town of Wickenburg
P.0. Box 1269
Wickenburg, AZ 85358

CALIFORNIA

L-6 Paul E. Lanferman
Public Works Agency ;
Alameda County Flood Control ®
and Water Conservation District .
399 Elmhurst Street
Hayward, CA 94544

L-7 Doug Harrison
Fresno Metropolitan Flood Control
District
Suite 600
Rowell Building
Fresno, CA 93721
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L-8 Carl L. B8lum
Program Management Division
.os Angeles County Flood Control District
P.0. Box 2418, Terminal Annex
Los Angeles, CA 90051
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LOCAL GOVERNMENTS

CALIFORNIA (Cont'd)

1 L-9 Glenn £. Blossom

. Los Angeles City Planning Officer
Room 561

L0s Angeles, CA

L-10 M. Storm
Environmental Management Agency
- Public Works of Orange County
v P.0. Box 4048
. Santa Ana, CA 92702-4048

- L-11 Kenneth L. Edwards
A Chief Engineer

: Riverside County Flood Control

- and Water Conservation District
- P.0. Box 1033

Riverside, CA 92502

- L-12 Jim Dixon

A Department of Public Works

15 Sacramento County

R 827 7th Street, Room 301

> Sacramento, CA 95814 SIS
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o L-13 Jeff Paley

EN Santa Barbara County Flood
Control District

123 East Anapamere Street

Santa Barbara, CA 93101

o L-14 George Korbay

- Flood Control Manager

- Santa Clara Valley Water
N District

- 5750 Almaden Expressway
San Jose, CA 95118

= COLORADO .

s

o L-15 Henry R. Baker, Director

g Larimer County Commissioners

o Planning Department :

e P.0. Box 1190 4
Fort Collins, CO 80522
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- L-16 Robert D. Farley
d Executive Director LS
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- 2480 W. 26th Avenue
- Suite 2008

2 Denver, CO 802]1
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LOCAL GOVERNMENTS 1

_ L-17 Bill DeGroot, P. E.
" Urban Drainage and flood 1
> Control District .
2480 W. 26th Avenue ]
i

s

. ..-n'.“c'
. "

Denver, CO 80211
FLORIDA

L-18 E. D. Vergara
Water Management District >
P.0. Box 1429 1
Palatka, FL 32077 d

L-19 R. P. Blakeley
Gld Plantation Water Control
J District
P.0. Box 15405
Plantation, FL 33318 i
1

GEORGIA

AN L-20 Beverly Rhea
: ﬁ. Atlanta Regional Commission 4
i : 100 Edgewood Avenue, N.E.

e Atlanta, GA 30335 ;

ILLINOIS

e L-21 Forrest C. Neil
e Metropolitan Sanitary District
"y of Greater Chicago )
“a 100 East Erie Street
SN Chicago, IL 60611

LOUISIANA

aa o

o L-22 Ernest N. Morial
{nﬁ Mayor .
ol New Orleans, LA

.
F TN

9. L-23 Terry L. Lacombe

Acadia Parish Police Jury
P.0. Box 1342

Crowley, LA 70526
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L-24 Gary P. LaGrange
- Executive Director
o Port Harbor & Terminal District
P.0. Drawer 601
Franklin, LA 70538
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LOCAL GOVERNMENTS

MASSACHUSETTS
L-25 Corinne M, Higgins )y
Conservation Commission -9
Scituate, MA 3
Y
MISSOUR!I :3
L-26 David C. Anderson b?
Public Works Department .
P.0. Box 10719 .
7010 North Holmes y
Gladstone, MO 64118 1
4
NEW HAMPSHIRE "7
L-27 Jerry £. McCollough B
Planning Director -]

City of Keene
Keene, NH 0343

QHIO
L-28 Sylvester Murray
Office of the City Manager
Cincinnati, OH 45202
OKLAHOMA
L-29 Ruben W. Haye, Jr., P.E.
~yarology Section
Tulsa, OK

PENNSYLVANIA

L-30 Robert £. Moore
Bucks County Planning Commission
22-28 South Main Street

Doylestown, PA 18901 3
TEXAS B
]

L-31 Frank R. Kiolbassa, P.E. v
Director of Public Works %{

P.0. Box 9066 4

San Antonio, TX 78285 D
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LOCAL GOVERNMENTS

TR VIRGINIA
L-32 Max S. Taback e
City Planner
Public Service Building 5
300 Cedar Road x
Chesapeake, VA 23320 -;I'i‘
WASHINGTON »
L-33 Pam Bissonnette, Manager J
T Public Works and Utilities
P.0. Box 97 j
Bellevue, WA 98009 D1
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FEDERAL AGENCIES

DEPARTMENT QOF AGRICULTURE

F-1 Department of Agriculture

State Conservationist

Soil Conservation Service

1405 Soutn Harrison Road, Room 101
East Lansing, M] 48823

F-2 Department of Agriculture
Direc tor
Soil Conservation Service
Basin and Area Planning
P.0. Box 2890
washington, OC 20013

it
[]
w

U.S. Department of Agriculture

Direc tor

Intergovernmental Affairs

Office of Government and Public
Arfairs

Washington, 0C 20250

DEPARTMENT OF COMMERCE

F-4 Department of Commerce
Direc tor
Office of Policy and Planning
National Oceanic & Atmosphere Admin.
Wasnington, OC 20230

F-5 Oepartment of Commerce
Acting Deputy Chief
Policy Coordination Division
NGAA
Washington, DC 2023%

DEPARTMENT OF DEFENSE

F-6 Department of Defense
Ac ting Director of Construction
Office of the Assistant Secretary of
Defense
Washington, OC 20301

F-7 Department of Defense
Deputy Assistant Secretary
of the "-mv
Oepartment of the Army
wasnington, DC 20310

DEPARTMENT OF EDUCATION

F-8 DOepartment of cducation
Secretary
Wwasnington, OC 20202
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FEDERAL AGENCIES

OEPARTMENT OF ENERGY

‘, -3 Department of Inergy

A Assistant Secretary

znvironmental, Protection, Safety,
n and Zmergency Preparedness

o Washington, DC 20585

FEDERAL EMERGENCY MANAGEMENT AGENCY

F-10 Federal Emergency Management Agency
Regional Director
Region Iil
6th & Walnut Streets
Philadelphia, PA 19106

F-11 Federal tmergency Management Agency
Chief
Region V
300 South Wacker
Chicago, IL 60606

F-12 Federal Emergency Management Agency
Regional Director
Region I S
26 Federal Plaza \TA-
New York, NY 10278

F-13 Federal tEmergency Management Agency
Regional Director
Region VIII
Building 710
Denver, CO 80225

F-14 Federal Emergency Management Agency
Regional Director
Region I
J. W. McCormack
Post Office and Court House
Boston, MA 02109

F-15 Federal Emergency Management Agency
Regional Director (2)
Region [V
1375 Peachtree Street, NE
Atlanta, GA 30309

F-16 Federal Emergency Management Agency
Regional Director -
Region VII o
911 Walnut Street
Kansas City, MO 64106
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FEDERAL AGENCIES

RSN F-i7 fegeral imergency Management Agency
LT Regional Jirector

Region X

reaerai Regional Center

3otnell, AA 98011

et s

GENERAL SERVICES ADMINISTRATION

F-18 +Heneral Services Administration
JDeputy Administrator
Adasnington, DC 20405

DEPARTMENT OF HEALTH & HUMAN SERVICES

F-19 QDepartment of Health & Human Services

o Director
e Office of Facilities Engineering
O Washington, DC 20201

F-20 Department of Health & Human Services
Chier
Environmental Affairs Group

: Centers for Disease Control

R Atlanta, GA 30333

'\?" DEPARTMENT OF HOUSING & URBAN DEVELOPMENT
F-21 Department of Housing & Uroan Development
:?: Secretary
L Washington, 0C 20410

OEPARTMENT OF INTERIOR

r-22 Department of Interior
Assistant Director
Bureau of Land Management
wasnington, DC ¢0240

“
et e

F-¢3 Department of [nterior
Chief Hydrologist
geological Survey
Reston, YA ¢¢Q9¢

™~

@
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S r-¢4 Department of the [nterior
N0 Jirector

S Office of Surface Mininn )
-t Aasnington, DC ¢0¢40 1
.'.“‘ N 1
® .- r-¢5 Department of tne [nterior

e Jirector

Environmental Project Review
Wdasnington, DC ¢0¢40
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FEDERAL AGENCIES

F-26 Department of the Interior
Associate Director

Fish and Wildlife Service
Washington, 0C 20240

F-27 Department of the Interior
Director
Environmental Project Review
washington, DC 20240

INT'L BOUNDARY AND WATER COMMISSION

F-28 Int'l Boundary and Water
Commission
Principal Engineer
Investigations and Planning Division
4110 Rio Bravo
£l Paso, TX 79902

DEPARTMENT OF JUSTICE

F-29 Department of Justice
Assistant Attorney General
Land and Natural Resources Division
washington, DC 20530

DEPARTMENT OF LABOR

F-30 Department of Labor
Assistant Secretary for
Administration and Management
Washington, DC 20210

NATIONAL AERONAUTICS AND SPACE

ADMINISTRATION
F-31 National Aeronautics and Space
Administration
Associate Administrator for
Management

Washington, DC 20546

NATIONAL CAPITAL PLANNING
COMMISSION

.27 National Capi.. " "~ ".ining
Commission
Chairman
washington, DOC 20576
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FEDERAL AGENCIES

NUCLEAR REGULATORY COMMISSION

F-33 Nuclear Regulatory Commission
Director
Office of Nuclear Reactor
Regulation
Washington, DC 20555

UNITED STATES POSTAL SERVICE

F-34 United States Postal Service
Assistant Postmaster General
Real Estate and Buildings Department
475 L'Enfant Plaza, SW
Washington, DC 20260

SMALL BUSINESS ADMINISTRATION

F-35 Small Business Administration
Deputy Associate Administrator
for Disaster Assistance
Washington, DC 20416

TENNESSEE VALLEY AUTHORITY

F-36 Tennessee Valley Authority
Chief
Floodplain Management Branch
190 Liberty Building
Knoxville, TN 37902

Tennessee Valley Authority

General Manager

Floodplain Management Branch

190 Liberty Building

Knoxville, TN 37902

F-38 Tennessee Valley Authority

Manager

Office of Economic and
Community Development

201 Summer Place Building

Knoxville, TN 37902

OEPARTMENT OF TRANSPORTATION

F-39 Deparumen. of Transportation
Director
Office of ZTngineering
400 Seventh Street, SW
Washington, DC 20590

........ e .
..' -‘_.‘_ DL P - T . e . L
b WP WP AT PR S B T PP S

Sa

ey w.] LAY T S

Chu A A e A

PRl ac i e S, S )

NERRICEINT WIS

I

LIPSO Rr G " Y I S Lo 5 1T

il ook bhoa




FEDERAL AGENCIES

F-40 Department of Transportation A
Director »
Office of Economics l’
400 Seventh Street, SW }
Washington, DC 20590

VETERANS ADMINISTRATION | {;11

F-41 Veterans Administration s
Administrator
Veterans Affairs
Washington, DC 20420
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ff PRIVATE SECTOR

Ll 0-1 American Land Development Association
SO Gary A. Terry
;‘ President
1000 16th Street, NW
Washington, DC 20036

e

0-2 Ascociation of State Floodplain Managers, Inc.
Larry A, Larson

Executive QOirector °
P.0. Box 7921
Madison, WI 53707
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Leo R. Beard

Civil Engineer

606 Laurel valley Road
Austin, TX 78746
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The Bi-State Development Agency
Manuel De La 0

Executive Director

707 North First Street

St. Louis, MO 63102

Bi-State Stormwater Committee

Henry M. Reitz

Chairman

210 Tucker Boulevard, North, Room 853
St. Louis, MO 63101

Patricia A. Bloomgren
4250 Odegard Court
Stillwater, MN 55082

Neuberne H. Brown, Jr.
P.0. Box 363
Perth Amboy, NJ 08862

Coastal Properties Institute, Inc.
James M, Scott

Executive Director

P.0. Box 6255

Hilton Head, SC 29938

The Conservation Foundation
J. Clarence Davies

Executive Vice President

1717 Massachusetts Avenue, NW
Wwashington, DC 20036

Dewberry & Davis

William G. Fry, P.E.
Senior Associate

8401 Arlington Boulevard
Fairfax, VA 22031
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PRIVATE SECTOR

0-11 Great Lakes Commission
Frank Kuagrna
Chairman
2200 Bonisteel Boulevard
Ann Arbor, Ml 48109

0-12 Great Lakes Commission
Michael J. Donanue
Natural Resources Specialist/Adm. Officer
2200 Bonisteel Blvd.
Ann Arbor, MI 48109

0-13 Gulf & Great Plains Legal Foundation of America
Wilkes C. Robinson
127 West 10th Street, Suite 1022
Kansas City, MO 64105

0-14 Hollywood, Inc.
David W, Horvitz
Legal Counsel
4601 Sheridan St., Suite 600
Hollywood, FL 33021

0-15 Joan M. Kovalic (3)
Executive Director and General Counsel SERERI
Interstate Conference on Water Problems o 'i
1919 Pennsylvania Avenue, NW, Suite 300 -
Washington, DC 20006

4

0-16 L. Douglas James ]

Director |

Utah Water Research Laboratory 3

Utah State University -
Logan, UT 84322

0-17 Louisiana Intracoastal Seaway Association
Vernon Behrhorst
Executive Vice-President
P.0. Box 40002
Lafayette, LA 70504

0-18 Lovett C. Peters Associates
Lovett C. Peters
One Boston Place
Boston, MA Q2108

0-19 Missouri Assn. of Soil and Water Conservation Districts
Merle Doughty
President
Route 2
Jamesport, MO 64648
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PRIVATE SECTOR

“ne Mobile Bay Auaupon Society
Mrs. Myrt Jcnes (2)

2resigent

8ox 99032

Mooile, AL 36609

National Association of Home Builaers
Robert J. Bannister

Senior Staff vVice President

13th and M Streets, Nw

wasr. agton, J3C 20005

National w~viaglife Federation
Jdavia C. Zampbel)

Sconomist

1412 16tn Street, NW
wasnington, DC 20036

National Association of Conservation Districts
Charles L. Boothoy

Executive Secretary

1025 Vermont Avenue, NW

Washington, DOC 20005

National Association of Realtors

Albert E. Abrahams ]

Senior Vice President, Government Affairs
777 14th Street, NW

Washington, DC 20005

New Orleans East

Barton D. Higgs

13232 Chef Menteur Highway at Michould Blvd.
P.0. Box 29188

New Orleans, LA 70189

Ronald M. North
Director

Institute of Natural Resources
The University of Georgia
Athens, GA 30607

Calvin Krahmer

President

Oreqon Association of Conservation Districts
Route 4, Box 76

Cornelius, DR 97113

Pacific _egal Foungation
Thomas £. Hookano

Assistant Managing Attorney
1990 M Street, NW, Suite 550
washington, DC 20036
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0-29

0-30

0-31

0-32

0-33

0-34

George R. Phippen

Resources Planning Consultant-Geographer

Route 1, Box 752
South Harpswell, ME 04079

Rutherford N. Platt, Ph.D.

Associate Professor of Geography and Planning Law

University of Massachusetts

Department of Geology and Geography

Amherst, MA 01003

Queen City Terminals, Incorporated

Ronald F. Confer
President

3801 Kellogg Avenue
Cincinnati, OH 45226

David L. Schein
512 S. NA-WA-TA
Mt. Prospect, IL 60056

The Waterways Journal
James V. Swift
Vice-President

319 North Fourth Street
St. Louis, MO 63102

Wildlife Management Institute
Laurence R. Jahn
Vice-President

1000 Vermont Avenue, NW
Washington, DC 20005
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LIST OF REFERENCE DOCUMENTS

Hationaj
Governmen=<

"A Unified

89th Congress, 2nd Session. House Document 465:
C.: V.S,

Program for Managing Flood Losses." Washington 0.
Printing Office, August 10, 1966

The President, Executive Order 11296: Evaluation of Flood Hazard in
Locating Federally Owned or Financed Buildings, Roads, and Other
Facilities, and in Disposing of Federal Lands and Properties,

Washington, D. C. August 10, 1966,

89th Congress, 2nd Session. "Insurance and Other Programs for Financia’
Assistance to Flood Victims" Washington, D. C.: 'Y.S. Government
Printing O0ffice, September 1966.

Flood Hazard Evaluation Guidelines for

Water Resources Council.
Washington, 0. C. April 5, 1972

Executive Agencies.

u.S.
Federal

Comptroller General of the United States: Mational Attempts to Reduce
Flood Losses From Floods by Planning For and Controlling The Uses of
Flood-Prone Lands. Washington, D. C. General Accounting Office,
March 7, 1975,

The President., Executive Order 11088: Floodplain Management.

Washington, 0. C. May 24, 1977.

U.S. Water Resources Council, Ffloodplain Management Guidelines for
Implementing E. O. 11988. Federal Register (43 FR 6030) February 10,
1978. ‘
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Reduce Losses From Floods By 1
Planning For And Controlling ]
The Uses Of Flood-Prone Lands
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D COMPTROLLER GENERAL OF THE UNITED STATES
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To the President of the Senate and the
Speaker of the House of Representatives

This is our report on national attempts to reduce losses
from floods by planning for and controlling the uses of flood-
prone lands.

We made our review pursuant to the Budget and Account-
ing Act, 1921 (31 U.S.C. 53), and the Accounting and Audit-
ing Act of 1950 (31 U.S.C. 67).

. We are sending copies of this report to the Director,
Office of Management and Budget; the Secretaries of Defense;
the Army; the Air Force; the Navy; Agriculture; Health, Edu-
cation, and Welfare; and Housing ana Urban Development; the
Administrators of General Services and Veterans Affairs; and
the Chairmen of the Tennessee Valley Authority and the Water

Resources Council. :
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GLOSSARY

An overflow of water on lands not normally
covered by water, which are used or usable
by man. Floods have two essential charac-
teristics: the inundation of land is tem-
porary and the land is adjacent to and
inundated by overxflow from a river, stream,
ocear., lake, or other body of standing
water.

A statistical expression of the prob-
ability of recurrence for a flood of a
given magnitude. For example, a l100-year
flood has a magnitude that may be equaled
or exceeded once every hundred years, on
the average:; such a flood has a l-percent
chance of being equaled or exceeded in any
given year.

The risk to life or damage to property
from flooding.

A report prepared by the Soil Conservation
Service, U.S. Department of Agriculture,
on the flood hazard in a given area.

A report prepared for the Federal Insurance
Administration (FIA), Department of Hous-
ing and Urban Development, on the flood
hazard in a given area. These reports,
prepared by any one of several Federal,
State, or regional agencies--primarily the
Corps of Engineers--or by engineering con-
sultants, under contract with FIA, are
used to estimate damages over a period of
years and to determine actuarial rates

for the Federal flood insurance program
administered by FIA.

The areas adjoining a river, stream, water-
course, ocean, lake, or other body of
standing water that have been or may be
covered by floodwater.
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o Report
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j&? Flood Proofing

Floodway

Intermediate
o Regional Flood
o or 100-Year
Flood

Nenstructural
Measures

Standard Project
Flood

9.
N

A report prepared by the Corps of Engineers

on the flood hazard in a given area.

A program intended to lessen the damaging

effects of floods and to make effective use

of related water and land resources with-
in the flood plain.
the use of flood plains with potential
losses.
trolling land use in flood plains, £flood
proofing buildings in the flood plain,
establishing flood-warning and evacuation
systems, and using structural measures.

A combination of structural changes and
adjustments to new or existing structures
primarily to reduce or eliminate flood
damages. Some flood-proofing techniques
are using landfill to raise the site for
a new building, placing a new building on
stilts and using the ground level for
parking, adding flood shields for windows
and doors, and installing sump pumps.

That section of a flood plain which is
required to convey a selected flood flow
without substantially increasing flood
heights.

A term used by the Corps of Engineers to
designate a flood having an average fre-
guency occurrence on the order of. once
every 100 years, although it may occur
in any year.

Any measure, other than structural, de-
signed to reduce flood damage and damage
potential.

A term used by the Corps of Engineers to
designate a flood resulting from the most
severe combination of meteoroclocgical and

It attempts to balance

Some avalilable technigques are con-

hydrological conditicons that are considered
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Structural

Measures

reasonably characteristic of the area, ex-
cluding extremely rare combinations. Peak
discharges for these floods are generally
about 40 to 60 percent of the probable
maximum floods for the same areas.

Flood control projects designed to lower
flood heights or provide barriers against
flood waters.




COMPTROLLER GENERAL'S
REPORT TO THE CONGRESS

DIGEST

WHY THE REVIEW WAS MADE

The Federal Government has in-
vested about $9 billion in

flood protection works; however,
since the adoption of a na-
tional flood control policy in
1936, annual losses from floods
have increased steadily and ex-
ceed an estimated $1 billion
annually.

In 1966 the Task Force on
Federal Flood Control Policy
concluded that through plan-
ning and by controlling and
regulating the uses of flood-
prone lands, disastrous flood
losses could be largely cur-
tailed.

The task- force--established

by the President--proposed a
unified national program for
reducing losses. The President
then directed that Federal
agencies provide leadership for
States, local governments, and
others in reducing flood loss
potential.

GAQ made this review to inform
the Congress about the effec-
tiveness of the unified program.

GAO's work covered 11 Federal
agencies, 6 States--Missouri,
Nebraska, North Carolina, Ten-
nessee, Texas, Virginia--and
44 local governments in those
States. (See app. I.)

Jear Sheet. Upon removal, the report
COver date should be noted hereon.

<

NATIONAL ATTEMPTS TO

REDUCE LOSSES FROM FLOOQS BY
PLANNING FOR AND CONTROLLING
THE USES OF FLOOD-PRONE LANDS
Multiagency

FINDINGS AND CONCLUSIONS

There has been little progress
toward curtailing disastrous
flood losses by planning for
and controlling the uses of
flood-prone lands. Development
of such lands has continued,
making the program's objective
more difficult to achieve. (See

p. 42.)

Federal agencies did not
evaluate flood nazards

adequately

In 1966 the President directed
Federal agencies to evaluate
flood hazards in their (1)
construction and disposal pro-
grams and (2) grant, loan, and
mortgage insurance programs in-
volving public and private
facilities.

He directed the agencies to

take such actions as preclud-
ing hazardous use of flood
plains, applying flood-proofing
measures to existing facilities,
attaching use restrictions

when selling flood-prone Fed-
eral properties, and withhold-
ing Federal flood-prone prop-
erties from disposal. (See

p. 8.)
In the Department of Housing

and Urban Development, Veterans
Administration, and Farmers
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of water. Housing and Urban De-
velopment subsequently with-
drew its approval. (See pp. 13
ancd 14.)
{xn{':é:;t;t{";\‘-}f&; e e

Home Administration programs
for financing and insuring new
and existing houses, the Fed-
eral agencies had not adequately
evaluated the possible effects
of flood hazards for one or
more of the following reasons.
Policies and procedures (1) had
not been established for eval-
uating hazards for many pro-
grams, (2) frequently failed to
identify flood frequency cri-
teria, (3) were inconsistent
for comparable programs, and
(4) had not been adequately
implemented.

The General Services Administra-
tion, Housing and Urban Develop-
ment, and Veterans Administra-
tion programs for dispesing of
property likewise had not pro-
vided adequate evaluations of
flood hazards. (See p. 21.)

Housing and Urban Development
did not take adequate action to
deal with the flood hazard on
32 of 40 grant, loan, and
mortgage insurance projects in-
volving new construction
located in or near 100-year
flood plains.

In one case, Housing and Urban
Development gave preliminary
approval in June 1972 for mort-
gage insurance of $690,000 on
@ 60-unit multifamily project
in Texas. After GAQ discussed
the project with Housing and
Urban Development officials,
they obtained information from
the Corps of Engineers which
showed that a 100-year flood
would cover the first floor of
the units with up to 4 feet

.......

ST e
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When Federal agencies do not o
evaluate a flood hazard ade- T ]
quately, they not only endanger

the Federal investment but !

-~-subject owners of property 4
to potential personal hard- .
ships, ;

--encourage unwise use and de- i
velopment of flood-prone .
areas which may be used to )

justify the construction of

flood control projects that }
would not be necessary if !
such use and development had :
not occurred, and

--increase the potential for ex-
penditure of Federal funds
for disaster relief. (See

p. 11.)

Need for Federal agencies to
piace greacer ermhasisS on
zroviding tecnnical assistance

The Corps of Engineers, the
Soil Conservation Service of
the Department of Agriculture,
and the Tennessee Valley Au-
thority are responsible for pro-
viding localities with infor-
mation on the scope and nature
of flood hazards (flood plain
information reports) and tech-
nical expertise on how to use
this information needed for
planning and regulating the
use of flood-prone lands.

The Corps of Engineers and the
Soil Conservation Service have
made limited progress in pro-
viding this assistance because
of insufficient funding.

The Federal Insurance Admin-
istration of Housing and Urban




".‘l.-'\.’\- Ve '.'--.‘
Lo Wt

-t

RO

4 .'u :l _'-
A

.
‘e

pDevelopment has stated that
there are about 21,600 flood-
prone communities. As of De-
cember 31, 1974, Federal
agencies had provided the es-
sential information on the
scope and nature of flood
hazards to about 3,300 com-
munities. (See pp. 25, 26, 32,
and 33.)

The Corps' flood plain infor-
mation reports are voluminous,
containing considerable his-
torical background data. Some-
times, the Corps prepared
shorter and less costly ver-
sions which appeared to provide
the essential data on the flood
hazard but did not include his-
torical background. Some of
the Soil Conservation Service
reports were similar to the tra-
ditional Corps reports.

Preparation of the shorter ver-
sion of the reports would per-
mit the preparation of more
reports within available re-
sources. (See pp. 28 and 32.)

The Tennessee Valley Authority
has aggressively provided as-
sistance to localities and has
provided flood information to
most of the localities with
jdentified serious flood haz-
ards in the Tennessee River
Basin. (See p. 29.)

Need for better monitoring and
leadership for Federal flood
control efforts

In 1966 the President directed
the Office of Management and
Budget to monitor implementa-
tion of task force recommenda-
tions. However, since 1370 this
agency's efforts have been

11t

limited to spot checks of bud-
get requests to determine
whether agencies were building
in flood plains. The Office of
Management and Budget should
actively monitor the actions of

the agencies. (See p. 38.)

The Office of Management and
Budget assigned several major
task force recommendations to
the Water Resources Council.
The Council assumed a leader-
ship role because some of the
recommendations called for de-
veloping uniform guidelines and
standards to aid Federal agen-
cies in evaluating flood
hazards. It took the Council
many years to accomplis. some
of the recommendations while
others remain still unaccom-
plished. The Council must be
more effective in implementing
its part of the unified national
program. (See pp. 39 and 40.)

Actions by State and local
governments to minimize filood
Losses

Reduction of flood losses de-
pends upon cooperative Federal,
State, and local government
efforts.

0f the six States GAO visited,
two had enacted statewide flood
plain legislation, one had pro-
vided more stringent building
codes for flood-prone areas,
and the other three had not en-
acted legislation. (See p. 43.)

Many localities had not re-
quested Federal assistance to
identify flood hazards and the
techniques to reduce flood
losses. In some cases where
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Federal assistance was ob-
tained, there had been a lack
of action to enact State or
Tocal land use ordinances that
would minimize the effects of

flooding. (See p. 44.)

Localities cited these reasons,
among others, for not taking
action:

--Restricting the use of pri-
vately owned land was unpopu-
lar.

--Regulating development would
hinder the economic growth
of the area.

--Lack of awareness of avail-
able Federal assistance or of
the requirements placed upon
them if assistance was re-
quested. (See p. 45.)

Flood Disaster Protection Act

of 1873

The National Flood Insurance
Program administered by the
Federal Insurance Administration
allows property owners to buy
insurance for protection
against flood losses at feder-
ally subsidized rates. For
property owners to be eligible
for such insurance, the locali-
ties must adopt and enforce
land use and control measures.

The Flood Disaster Protection
Act of 1973 requires that local-
ities with special flood

hazards participate in the Na-
tional Flood Insurance Program
in order for Federal agencies

to approve financial assist-

ance for acgquisition or con=
struction of property in the
locality after July 1, 1975.
(See pp. 3 and 7.)

Flood insurance reports, which
differ somewhat from flood
plain information reports, are
used to estimate actual and
potential flood damages and to
determine actuarial rates for
the flood insurance program.
These reports are prepared by
various agencies, including the
Corps, the Tennessee Valley
Authority, and the Soil Con-
servation Service. (See p. 33.)

GAO believes that the act should
provide localities with greater
incentives to regulate the de-
velopment of flood-prone lands.
(See p. 47.)

RECOMMENDATIONS CR SUGZESTIONS

The Secretaries of Agriculture
and Housing and Urban Develop-
ment and the Administrators of
General Services Administration
and Veterans Administration
should establish requirements
that their field offices eval-
uate flood hazards for their
construction, financing, and
disposal programs, including
both new and existing proper-
ties. These requirements
should include the 100-year
flood frequency criteria es-
tablished by the Water Resources
Council. GAQC also recommends
that the agencies establish
monitoring systems to insure
compliance with the require-
ments. (See p. 22.)




The Secretaries of Agriculture
and the Army should

--allocate additional resources
to technical assistance ef-
forts to help State and local
governments achieve the objec-
tives of the national pro-
gram for reducing flood losses
and give priority to assist-
ing the Federal Insurance
Administration in providing
the information required
under the National Flood In-
surance Program and

--require preparation of shorter
versions of the flood plain
information reports. (See
p. 35.)

The Secretary of the Army
should also

--establish procedures for
systematically informing
localities of assistance
available and

--establish more effective pro-
cedures for insuring that the
results of flood information
studies are used effectively.
(See p. 35.)

The Director of the Office of
Management and Budget should
more effectively monitor actions
of Federal agencies in consider-
ing flood hazards in their pro-
grams and in providing technical
assistance to State and local
governments. The Director of
the Water Resources Council
should take action to more ef-
fectively fulfill its respon-
sibilities. (See p. 41.)
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AGENCY ACTIONS AND UNRESOLVE
ISSUES

The agencies concerned gen-
erally agreed with GAQ's con-
clusions and recommendations

and indicated that corrective
action would be taken. (See pp.
22, 35, and 41.) While the De-
partments of Agriculture and the
Army indicated that additional
funding would be sought for pro-
viding assistance to communities,
the increase in the number of
studies will be minimal. (See
pp. 35 and 36.)

GAOC asked the Office of Manage-
ment and Budget for comments on
this report but received no
response. However, an official
told GAO that the information
in the report would be used in
reviewing the agencies' budget
and program requests. (See

p. 41.)

MATTERS FOR CONSIDERATION BY
THE CONGRESS

In view of the limited progress
being made in providing needed
technical assistance to locali-
ties, GAO recommends that the
Congress require that the

Corps of Engineers and the Soil
Conservation Service budget
submissions include information
on plans, funding projections,
and time estimates for com-
pleting needed technical assist-
ance projects. Such information
would provide a foundation for
the Congress to set meaningful
goals and funding levels for
completing such projects.

(See p. 36.)
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